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Public Responsibility of Bar Associations 
By CHARLES B. STEPHENS 


Writing on the problem of building and maintaining association membership, 
Dan Prager, secretary of the Missouri Ice Manufacturers Association, has said 
that a trade association must be: 

Economically justified. 

Conducting a practical program. 

Periodically reviewing, revamping and revising its program. 
Democratic in maintenance and operation. 

Maintained on a fair and equitable basis. 

Truly representative. 

. Instrumental in developing leadership. 

To these seven items the bar association executive must add an eighth—con- 
structive public service in the field of government and the administration of 
justice. 

Although Secretary Prager does not elaborate upon his choice of essential 
objectives, it is not difficult to understand their importance. In a day and age 
when World Convention Dates can list conventions of more than 1500 organiza- 
tions, in all parts of the United States, for each month in the year, an association 
must meet many of these requirements if it is to gain the support and interest of 
any substantial number of members. 

Economic justification of an organization is closely related, particularly in the 
eyes of its members, to its conduct of a practical program to meet its problems. 
The most effective development of such a program calls for constant review, 
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revamping and revision, to keep abreast of the changing interests of the mem- 
bers of the organization concerned. 

Democracy in maintenance and operation is similarly linked to the fair 
and equitable conduct of the business of the association, to provide all members 
with an equal opportunity to share in the work of the organization. If the asso- 
ciation is to carry any influence, it must be truly representative of the business 
or profession for which it assumes to speak and act. 

The development of leadership is far more than the simple problem of admin- 
istration of association affairs. Effective leadership calls for talent and for vision 
to see beyond personal concerns to the relationship between the profession and 
general progress; this is particularly true of bar organization activities that 
carry beyond professional problems to the larger fields of public service. 

The peculiar responsibility that rests upon the legal profession to maintain 
vigilance against encroachment on the rights of individuals not directly con- 
cerned with the rendering of legal service and to initiate reforms seeking to 
strengthen the administration of justice presents a situation that confronts very 
few other businesses or professions. The medical profession affords perhaps 
the closest parallel, yet even its public health program does not impose the obliga- 
tion that compels the legal profession to concern itself with so many different 
phases of human endeavor. 

From a purely organizational point of view, a bar association must and 
usually does concern itself primarily with practical service to its members, and 
in that respect it follows many of the methods and techniques of the trade asso- 
ciations of business. But the bar association must be more than a personal service 
organization if it is to justify its existence. 

In this larger aspect, the bar association must be the means through which 
individual lawyers carry on the constructive activities that grow out of the 
obligations of the legal profession towards continuing public service. Valuable as 
personal services are in stimulation of member-interest, in bar associations they 
are but the means to the end of bringing individual lawyers together in a spirit 
of friendly cooperation, so that their united efforts and influence may be used 
to best advantage in serving the public. 

In that respect, the organizations of the bar cannot afford to be selfish in their 
attitudes and activities. A trade association can content itself with efforts that 
build business for its members and bring a corresponding increase in personal 
income. If a bar association stopped at that point, it would soon lose the confi- 
dence of the public that forms the basis of its influence in protecting the public 
welfare and advancing the administration of justice. 

The strength and prestige of the organized bar rests in large measure on the 
wide-spread recognition of this principle among lawyers. Members of the bar 
naturally appreciate the personal benefits that result from affiliation with bar 
associations, but the lawyer who is conscious of his professional responsibilities 
views those benefits as measures that enable him to render better and more 
efficient service to his clients. 

The increasing number of lawyers who are members of and actively par- 
ticipating in the work of local, state and national bar associations is tangible 
evidence that the average lawyer is looking more and more upon his bar associa- 
tion membership as an opportunity to render active, practical service in the 
achievement of the objectives of his chosen profession. The bar association that is 
guided by such a wholesome, driving spirit ranks high in constructive progress 
and organized bar activity. 
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THE 1951 ANNUAL MEETING of the American Judicature Society was held 
Tuesday noon, September 18, in the Waldorf-Astoria Hotel, New York. Feature 
of the luncheon program was an address by Sir Leonard Holmes, president of 
the Law Society of England, in which he described the legal aid system of that 
country. 
President George E. Brand was re-elected for another year. Judge Laurance 
| M. Hyde of the Supreme Court of Missouri was elected chairman of the board, 
succeeding Dean Albert J. Harno, who became a vice-president. Other changes 


in the Society’s official family for the coming year may be seen in the list of 
officers and directors on page 34. 





OCTOBER IS RED FEATHER MONTH, and to lawyers Red Feather month 
means Legal Aid month, for of all the community welfare services supported by 
community chests, legal aid is the one in which lawyers have the most vital 
interest and responsibility. 

Proposals for state-wide organization of legal aid services in every community 
are sometimes met with the reply that in some communities nothing more is 
needed than already exists. A lawyer from a city of 14,000 population recently 
ventured such an opinion in conversation, and added: 

“Mr. (the state bar president) is very much interested in setting up 
legal aid organizations all over the state, but everybody in our town who needs 
legal service is getting it right now. We all do legal aid work all the time. 
I spent an hour on a legal aid case just yesterday. As long as we are doing the 
job, why bother to set up an organization?” 

In many communities it is undoubtedly true that informal and unorganized 
legal aid services by members of the bar are reasonably adequate, although in 
absence of statistics this is only an impression, and the true facts might sur- 
prise many a lawyer. At the national average of 7.5 cases per year per 1,000 
population, a city of 14,000 should have about 100 legal aid cases a year. Cer- 
tainly such a case load would not warrant setting up a full-scale legal staff, 
but a minimum bar association committee organization would result in the follow- 
ing substantial advantages: 

1. It would facilitate the handling of those cases by making available the 
specialized procedures and devices worked out in the experience of legal aid 

attorneys in other cities, and it would bring their actual assistance in individual 
cases from time to time through the instrumentality of the national association. 

2. It would offer reciprocal assistance in the handling of their cases as needed, 
and it would substitute facts for guesswork in the amount of legal aid work 
done in one more American city. 

8. Normal publicity incident to the maintenance of a legal aid organization 
would surely bring in more cases, and thus result in better coverage of the field, 
and it would also open the way for contributions to the support of this essential 
community service from non-legal sources. 

4. It would make more people, including those who have no need for legal 
aid services themselves, aware of the fact that there are those who do need 
them and that they are constantly being supplied. This is an important public 
service by the bar. It would be in exceedingly bad taste for lawyers either indi- 
vidually or collectively to boast about it, and yet in some way the bar ought to 
get credit for it. A publicly-maintained legal aid organization is a dignified and 
advantageous way to attain this end. 
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Pre-Trial Conferences in the Federal District Courts: 
Their Value for Counsel and for Judges 


By JOHN W. DELEHANT 


N venturing to present some reflections upon 

the. actual operation in the United States 
District Courts of Rule 16, I am moved to ac- 
knowledge at the outset that perhaps too gen- 
erally Rule 16 has been and is being discussed 
in meetings and in legal literature almost en- 
tirely by its ardent friends, whose message 
touching it savors perceptibly of evangelism. 
Since I am one of their company, I shall almost 
surely lapse into their vice. 

Such facts as appear herein have been over- 
taken in some small measure in my own expe- 
rience with the rule, to some extent by reason- 
ably faithful perusal of the current literature 
dealing with it, and much more largely through 
a detailed study which I prosecuted some months 
ago for a subcommittee of the American Bar 
Association. The opinions are my own, and 
are presented with the frank acknowledgment 
of the right of any or all of my readers to dis- 
agree with them. 

I shall discuss in general terms, though with 
some exemplification and particularization, the 
leading controversial issues which have affected 
either favorably or adversely the use of pre- 
trial conferences in both state and federal 
courts, and the net value, in my appraisal, of 
the pre-trial conference, first to the practicing 
attorney and secondly to the judge. 


PROMOTION OF SETTLEMENTS 


Probably the most controversial factor in the 
consideration of the pre-trial office is its rela- 
tion to the extrajudicial settlement of pending 
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litigation. I offer the though that, in one rela- 
tion or another, it also lies at the root of most 
of the supposed, but as I think distortingly 
magnified, hostility of practicing lawyers to 
the instrumentality. 

And, first, let it be asserted that by its very 
name and nature the pre-trial conference is not 
—and should not be regarded as—a device prop- 
erly employable for the judicial coercion in any 
degree of the settlement of lawsuits. And that 
truth is in no wise nullified or minimized by 
the circumstance that settlements not infre- 
quently arise as a fairly natural and normal 
by-product of pretrial sessions. They also arise 
out of the clash and bitterness of sharply con- 
tested trials, as also out of any other step in 
the prosecution of hostile litigation. The atmos- 
phere of a properly administered pre-trial con- 
ference is merely somewhat more congenial to 
the approach to amicable adjustment than most 
other phases in the maintenance of claims and 
defenses. But the pre-trial conference envisioned 
by Rule 16 has directly in view only the final 
disposition of a cause through actual trial, and 
it aims at simplification, economy, certainty, 
and finality in that trial. It may properly be 
insisted, in fact, that unless, in respect of a 
case under scrutiny, its trial is probable, there 
is ordinarily no occasion or purpose for the 
entry in it of an order for a pre-trial conference. 

Now, I am not unmindful that judges, in sub- 
stantial number and of undoubted ability and 
integrity, sharply disagree with that thought. 
To cite only narrowly, I have in my files letters 
upon the subject from three judges of national 
prominence, one a distinguished federal dis- 
trict judge, the other two, well known trial 
judges of state courts in widely separated, 
densely populated centers. Each of those lettters 
defends, very earnestly and vigorously, even 
though mistakenly as I am persuaded, the thesis 
that the prime purpose and almost the only real 
worth of the pre-trial function are to be found 
in its ministry in the “promotion”—and I use 
the word quite loosely and liberally in lieu of 
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“coercion” which their particularization indi- 
cates—of settlements in lawsuits. The letter 
of the federal judge discusses enthusiastically 
the practical utility of the pre-trial conference 
and supports the writer’s view with statistics 
and figures. But when one examines its entire 
content, the conclusion is inescapable that the 
judge appraises utility in terms of the ratio 
which the number of pre-tried cases settled 
bears to the total number processed in confer- 
ences. The attitude of the two state court judges 
is less subtle and more emphatic. Both of them 
—and in almost identical language—assert that 
if and to the extent that pretrial conferences 
do not result in the settlement of the cases 
considered therein, they are an unrewarded ex- 
penditure of judicial labor. Much as I appre- 
ciate the frankness and candor of those state- 
ments, I hold them to be indefensibly false and 
heretical. At the same time, I can and do sym- 
pathize with the judges who so vigorously 
defend the error. Both of them, along with the 
federal judge I have mentioned, suffer under 
the weight of insuperably congested dockets, 
which put a premium upon almost any tech- 
nique that seems calculated to subtract from 
the number of pending cases, and render thwart- 
ingly difficult the objective appraisal and re- 
striction of the real purposes of such tech- 
nique. 

That settlements may and frequently do 
result from pre-trial conferences may readily be 
acknowledged—or claimed, if you prefer. Still, 
I am disposed to be skeptical of the virtue of 
statistics which undertake to reflect such settle- 
ments in terms either of simple numbers or of 
percentages. Who is able, with assurance, to 
attribute the adjustment of a suit—with recog- 
nized exceptions, of course—to a pre-trial con- 
ference, or to declare that without the con- 
ference, the case would have been tried to final 
issue? Each of us at the bar has participated 
in the settlement of a great many cases alto- 
gether without the ministry of the pre-trial 
conference. 

Reporting judges, however, and, I think, 
fairly uniform experience, indicate that the 
pre-trial conference does afford a very natural 
occasion for the inoffensive introduction of the 
question whether an amicable adjustment of a 
pending controversy is possible. This may gen- 
erally be done in the closing moments of the 
session and after its essential and prescribed 
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agenda has been processed. Beyond that “ice 
breaking” inquiry the judge ought ordinarily 
not to venture very far, if at all, although he 
may appropriately choose his course on the 
prompting of the participating attorneys. He 
may mildly encourage composition; but he 
should rarely, or never, approach pressure of 
any character, 

I am led to think that either of two circum- 
stances prompts a good many practicing law- 
yers to a suspicion of pre-trial service on the 
score of settlements. The more frequently en- 
countered is complete inexperience with the con- 
ference. There is no certitude of the iniquity 
of any project which is as invincible as that 
which is rooted in complete ignorance, espe- 
cially if it has been nourished by a little un- 
founded gossip. The other is a rare instance 
of the indiscreet judicial pressure of settlement 
on a reluctant attorney. In the latter event the 
lawyer has a valid complaint, but it should be 
aimed not at the rule, but rather at the judge. 


DISCLOSURE OF POSITION 


Perhaps the point adverse to Rule 16 next in 
persuasiveness with the legal profession is the 
traditional appraisal of litigation as a demon- 
stration of mental gymnastics. It finds expres- 
sion in a declaration of unwillingness to make a 
frank disclosure of position, to “tip one’s hand” 
as it is conveniently put. But that attitude in 
the federal trial courts of today is quite un- 
realistic. It mistakes the real function of Rule 
16 and, much more to the point, overlooks the 
fact that the rules which actually operate to 
explore an opponent’s case are 26 and 27 deal- 
ing with depositions, 33 with interrogatories, 
34 with the production of documents and things, 
35 with physical and mental examinations of 
persons, and 36 with demands for admissions; 
all along with Rule 37 which erects sanctions 
for their administration. 

Against the skillful employment of those de- 
vices very little remains sacred, and the boast- 
ful masters of surprise among trial lawyers 
have scant resources to cherish, beyond their 
badly scarred vanity. The pre-trial conference, 
on the other hand, is the occasion of amicable 
treaty rather than of hostile exhumation and 
analysis. Its purpose, may I repeat, is simpi- 
fication, clarification, abbreviation and economy. 
It is not erected as an instrument for the 
wresting of unwilling concessions, and should 








72 JoURNAL OF THE AMERICAN JUDICATURE SOCIETY 


rarely, or never, be perverted to that purpose. 
The other rules I have mentioned provide an 
entirely adequate framework within which all 
such matters may be reached, so far as they are 
appropriate for exploration; and Rule 16 ought 
not to be so administered as loosely and insuffi- 
ciently to perform the major office of discovery. 
Besides, it will be remembered that no sanc- 
tions are expressly provided for its faithful 
employment. Saying which, I do not mean to 
contend that a judge is without resources to 
compel a recalcitrant lawyer to appear at, and 
to participate fairly and effectively in, a pre- 
trial conference. The judge has ample authority 
in any crisis not of his own creation. But if 
he appraises rationally the mission of pre-trial 
service and directs it maturely and justly, he 
will have no occasion for the invocation of 
power. 

I saw this distinction between Rule 16 and 
the diversified discovery procedures admirably 
illustrated in operation last spring. Working 
in a distant metropolitan district, I was in- 
formed that the judges, by reason of the con- 
stant and urgent demands upon their time, made 
no attempt to hold pre-trial conferences. They 
were not in opposition to it, but were reluctant 
to initiate it, lest it consume more time and 
energy than it could possibly save and thereby 
add to, rather than ease, an already engulfing 
burden. However, in the analysis of case files 
coming before me for attention I observed that 
the attorneys quite generally had engaged in 
the most exhaustive and searching discovery 
process, with the consequence that their con- 
flicting positions, both factual and legal, were 
disclosed with a thoroughness and detail which 
we who make regular use of the pre-trial func- 
tion would not even attempt to achieve through 
it. So, disinclination of an attorney to partici- 
pate in a pre-trial conference prompted by an 
unwillingness to make a full and fair disclosure 
of his claim or defense is quite anachronistic 
and ignores his complete vulnerability to ex- 
ploratory processes under other rules, in the 
face of which he must yield vastly more than 
may coercively be reached adversarily in a 
conference. 

But a lawyer occasionally protests, “I want 
to prove my facts in my own way and to prevent 
the other fellow from proving his at all, if I 
find myself able to do it.” Well, great latitude 
remains in the technique of proof of actually 
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contested issues, even after the most profitable 
pre-trial conference. Such a conference en- 
hances, rather than impairs, the premium which 
inevitably attaches to skill in the marshaling of 
facts. But it must be understood that, even after 
the pleadings are settled, there is much in the 
way of ostensible, but not actual, controversy 
which should be eliminated before the formal 
proof begins. And it is especially in this profit- 
able service that the pre-trial conference may be 
employed to advantage. 


IGNORANCE OF THE RULE 


However reluctantly one of the legal profes- 
sion may grant the concession, most of the 
audible hostility of practicing lawyers to Rule 
16 rests either upon actual ignorance of the 
rule or upon the lawyer’s traditional inhospi- 
tality to change. 

I recall a fine old professor who once said of 
a contemporary that he had discussed the 
“Origin of Species” so often and so eloquently 
that he had come finally to imagine he had read 
it. Much of the criticism of the Federal Rules 
of Civil Procedure is of that sort, as almost 
every trial judge has been made embarrassingly 
aware by concrete experience. There is the in- 
stance of an attorney, generally competent in 
state court practice, who gave to his client, 
served with exhaustive demands for admissions 
under Rule 36, the welcome advice, “Let them 
go to Hell. We’ll teach them not to pry into 
your business.” The consequences were both 
interesting and instructive. Immediately, they 
included a judicial denial, after full showing, 
of relief against the failure to answer, and the 
entry of a summary judgment. More remotely, 
they found the attorney, in a later action, em- 
ploying the discovery rules with consummate 
skill and success, and with high enthusiasm. It 
is unfortunately true that far too many lawyers 
have not even yet expended the time and effort 
required for the reading and appraisal, as a 
comprehensive whole, of the Rules. But that 
circumstance does not deter them from criticis- 
ing current federal procedure, either in its en- 
tirety or as to its component parts. And rather 
surprisingly and illogically, pre-trial procedure 
is the bete noir of such uninformed critics. 


UNWILLINGNESS TO ACCEPT CHANGE 


However, the general unwillingness of the 
lawyer to accept change prompts and nourishes 
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most strictures against Rule 16. It is oversim- 
plification, and quite mistaken, to attribute the 
attitude only to the uncomplimentarily large 
number of the members of the calling who com- 
pleted their legal education on the eve of their 
examination for admission to the bar. They 
cherish it, to be sure, as a curtailment of a 
vested right. Neither court nor congress has 
the just authority to eliminate or impair any 
item of the learning they so long ago and so 
unalterably acquired. But it is notoriously 
shared with them by a substantial number of 
able, competent, diligent and very sincere ad- 
vocates. With too many of our brethren what- 
ever newly is, is wrong, simply because of its 
novelty. I have never undertaken the effort, but 
I have always assumed that adequate research 
would disclose that, among the managers of 
the then traditional machinery of justice, sharp 
opposition was offered to the abandonment of 
trial by ordeal or by physical combat, and that 
the hostility found favor, too, with the more 
conservative among the professional referees 
of that system of arbitrament. 

Of such opposition to the pre-trial office the 
only practical solvent is experience, buttressed 
by the fair and orderly conduct of each confer- 
ence. It will not be invariably effective, but its 
results will be surprisingly and favorably uni- 
form. The bitterest and most vocal initial op- 
ponent of pre-trial service I have encountered 
participated quite unwillingly, in a conference 
which consumed nearly two days in an impor- 
tant case. Being an industrious and skillful 
lawyer, he emerged from the meetings with 
great time and money saving concessions. 
And, being an eminently reasonable gentleman, 
he has since sought the general employment of 
the conference in his cases, both in the federal 
and in the state courts. 

I am persuaded that the supposed hostility of 
the practicing lawyer to the pre-trial process is 
vastly overrated, in respect of its tenacity, as 
well as of the generality of its entertainment. 
And I am rather of the opinion that we of the 
bench, from a variety of motives which I shall 
not presume to mention, much less to explore, 
are the prime sinners in that erroneous ap- 
praisal. The comfortable truth is that, with rare 
exceptions, counsel neither fear nor dislike us in 
our pre-trial conferences. They do appear for 
the first time somewhat timidly and uncertainly, 
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but sincerely, and susceptible and receptive to 
the persuasion of favorable encounter. They 
are prepared, also, to cooperate in the proper 
functions of the sessions. 

From that point forward, the results depend, 
not entirely to be sure, but largely, upon the 
presiding judges. And I am satisfied that few 
trial judges have encountered any substantial 
difficulty in, or as a result of, a conference, or 
experienced any reluctance on the part of coun- 
sel, once allowed to participate in one, to take 
part thereafter in others. 


ADVANTAGES TO LAWYERS 


There are many reasons why the attitude of 
the legal profession towards Rule 16 should be 
favorable. Its narrowing of the issues actually 
to be tried eliminates an incalculable amount 
of unnecessary and purposeless preparation, 
both upon the law and in the marshaling of 
evidence. For we are all familiar with the ap- 
parent, but unreal, issues that remain in an 
action after the closing of the pleadings. That 
ministry is especially profitable against the 
background of the averment of claims and de- 
fenses which the federal rules contemplate. 
The final searching of the pleadings themselves 
to determine the desirability of amendments is 
far from valueless. The admission of known 
and unchallengeable facts; the authentication 
of written evidence often in imposing quantity; 
the scrutiny and identification of plats, pic- 
tures, objects, machines, instruments and the 
like, contribute tremendously to the saving of 
time and money. The curtailment of the num- 
ber, and generally the actual identification, of 
expert witnesses minimizes the likelihood of 
the indefensible abuse of that factor which is 
an acknowledged scandal in our American trial 
system. The appraisal of the duration of the 
trial and the fixing of the time for its inception 
give assurance to counsel. The requirement for 
the service of pre-trial briefs relieves many a 
lawyer of real embarrassment and serves to 
assure his own adequate and seasonable presen- 
tation of his legal position to the trial judge. 

Those services are only slightly suggestive. 
And they have value alike to the lawyer of mod- 
est ability and to the most eminent and capable 
trial attorney. The advocate who reckons that 
he is above the available help of such efforts 
deceives only himself—and perhaps, though 
doubtfully, his client. 
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One final thought before I leave this aspect 
of the subject. The urgencies of the work of 
the busy lawyer in 1950 ought to, and, I am 
sure, do, condition him for the profitable min- 
istry of the pre-trial office to a degree beyond 
the imagining of the profession of 1875 or 
even 1900. I have already mentioned my recent 
observation of the general and efficient use of 
our discovery procedure in a distant district. 
I was impressed by another feature in the 
practical work of its advocates. In some twenty- 
five days of constant trial work, I heard the 
objection of the lack of sufficient foundation to 
questions on just two occasions, although it 
could have been interposed validly at many 
other times. The point I want to emphasize is 
that when counsel recognized the actual exist- 
ence of foundation, they forebore to insist upon 
its formal unfolding and allowed their oppo- 
nents to come at once to the ultimate question. 
At the close of my service, visiting briefly with 
the opposing attorneys in one of the cases I 
had tried, I mentioned those two observations 
of the work of their bar. Their answer, made 
by one of them and concurred in by his adver- 
sary, was interesting. He said: 

“Well, almost by a common consent, we have 
come to those practices as a matter of the 
enlightened self interest, both of us as lawyers 
and of our clients. Generally, but not invari- 
ably, our day by day financial contribution to 
our firms is greater for the time while we are in 
our offices than for the time we spend in court. 
Therefore, we have come very naturally to the 
point of eliminating all unnecessary trial time. 
That is the viewpoint of us as lawyers. And the 
mounting cost of transcripts of evidence, now 
procured much more frequently than formerly, 
and, in the event of appeal, of printing, makes 
us careful of our clients’ money, And both 
our time and our client’s financial outlay 
can most obviously be saved by pretrial 
discovery with its elimination of unreal 
disputes, and by the abandoment of 
unnecessary foundations, and objections on 
that score, which are frequently only legal ex- 
hibitionism.” 

His explanation may not have told the whole 
story, but it was both valid and interesting, 
and it illuminates the point that the successful 
trial lawyer of today is a busy man of many 
interests and with many tasks. Whether he is, 
like most of his brothers, engaged in a bal- 
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anced practice of trial work and office duty or 
devotes all of a short life to constant trial serv- 
ice, each case with him is a single project; and 
he has a personal stake in its accurate, expedi- 
tious and final disposition. Parenthetically, 
I pass over, as generally unreal or in the ex- 
ceptions manageable, the suggestion of the di- 
vergent posture of the per diem trial lawyer. 
In their overwhelming majority, modern law- 
yers consciously aim at the simplification, and 
acceleration to final issue, of their labors. And 
pre-trial practice carefully and wisely pursued 
conspires in the accomplishment of that objec- 
tive. 

So, the sound and fury of early controversy, 
and congenital judicial apprehension aside, I 
am unable to perceive any real and practical 


_hostility on the part of the legal profession to 


Rule 16 and its proper employment. Not all of 
its members, to be sure, are yet crowding into 
a cheering section in its support. But, like so 
many other projects, the opposition to it which 
is discussed is of the remote and second hand 
sort, and is not translated into actual experi- 
ence in any individual conference. And the 
setting in which the modern lawyer does his 
daily work is peculiarly auspicious for the pro- 
motion of the service of the pretrail function. 


ADVANTAGES TO JUDGES 


So far for those who present the cases. For 
judges who preside over and, in the first in- 
stance, decide them, the value of Rule 16 is even 
more obvious and immediate. And, in passing, it 
may be observed without argument that its serv- 
ice of simplification can not fail to assist review- 
ing courts. A case occurs to me in which, at a 
pre-trial conference, the single litigable issue, 
made in eighteen pages of formal pleadings, was 
refined down to a single sentence of less than 
forty words. The trial of the action was thereby 
vastly simplified; and I am sure that, on appeal, 
the circuit court tacitly acknowledged its in- 
debtedness to counsel for their competent labor 
in the conference. But the greater value of 
such work is naturally revealed in the district 
courts where it is also performed. 

Against Rule 16, it must be granted that, 
properly employed, it entails no insignificant 
amount of work by a district judge, who even 
without it, may have far too much to do. First, 
he must, after some plan, and with some con- 
sistency, conclude whether in a particular case 
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a conference should be directed. Unless all 
pending cases are automatically placed on a 
pre-trial calendar, that requires at least some 
survey of the docket and examination of the 
cases upon it. Then, there is the making of the 
actual order for the conference either by the 
judge or on standing order by the clerk. Be- 
fore the appointed time for the session, the 
judge should at least examine the pleadings, if 
he is not already familiar in detail with them. 
The conference itself may occasionally, but 
rarely, be completed in a half hour. Without 
abuse, leisure adequate for its purposes con- 
tributes to its efficiency. Sometimes several 
hours, even days, may be needed. But on those 
exceptional occasions, I hasten to insist, the 
results almost invariably vindicate the liberal 
use of time, even more surely than the fruits 
of very short sessions. Notes should be taken 
of the matters accomplished; and from them a- 
detailed conference report should be prepared, 
preferably by the judge. All of that requires 
time, study and effort. 

Now and then, unanticipated settlements 
eliminate the full fruition of conferences. And 
judges have been heard to complain that, in 
such events, their labors have been unnecessary 
and valueless. That conclusion is not uniformly 
valid. The conference may well, and properly, 
have initiated or promoted the adjustment and 
thereby abundantly justified its consumption of 
time. Still, it has to be granted that, with fair 
frequency, settlements occur in pre-tried cases, 
with no causal influence by the conference, and 
that in those instances the pre-trial session is 
probably fruitless. Those results have simply 
to take their proper positions on the debit side 
of the pre-trial balance sheet. 

And after all the work of the procedure has 
principally to be appraised in its relation to 
actions which, following pre-trial conferences, 
are actually tried to final issue. Such cases, as I 
have undertaken to emphasize, are the occasion 
and the justification for the practice. And in 
them, I venture to think, it may be vindicated 
from the viewpoint of the trial judge. 

It ought to be helpful to him in his own re- 
search and preparation as he approaches and 
proceeds through an important trial, to know 
with assurance upon precisely what issues of 
fact and of substantive law he must expect to 
decide, and perhaps to charge a jury. In some 
measure, though not entirely or exactly, those 
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issues are suggested by the pleadings. Espe- 
cially in the current practice in the United 
States district courts, it is an oversimplification 
to declare that the issues are wholly and suffi- 
ciently made by the pleadings. A well conceived 
and conducted pre-trial session can, and almost 
invariably does, both narrow and clarify and 
often finally resolve those questions. 

Evidentiary issues, too, are frequently ex- 
posed in conferences, and sometimes wholly ob- 
viated, or, if not, considered and perhaps de- 
termined. 

Not infrequently a thorough pre-trial confer- 
ence illuminates and enhances the practical 
value of the judge’s voir dire examination of 
the prospective jurors. 

The hazard of abortive trials in consequence 
of immature pleading is minimized—it can not 
in reasonable human appraisal be wholly elimi- 
nated. 

In the field of the proof of facts the confer- 
ence offers to the trial judge an almost incred- 
ible saving of actual trial time. This aspect of 
pre-trial service is too frequently regarded only 
in its relation to actions tried to juries. In 
truth, even greater expedition is possible in 
litigation tried without juries. Before juries 
there is more reason than before a judge for 
the detailed exposition and demonstration of 
matters of fact. The judge readily accepts a 
naked fact and its consequences even though 
it be made to appear by an austere stipulation. 
The juror, unaccustomed to the factual compul- 
sion of conclusions, may understand facts and 
their teaching more fully if they are presented 
to him with greater leisure and emphasis. But 
whether a suit be tried with or without a jury, 
point 3 under Rule 16 offers its richest area of 
contribution to economy of time and human 
energy, considered now entirely from the stand- 
point of the trial judge, and, especially in jury 
cases, of the money of the government. The 
judge also has an interest in the becoming 
curtailment of the duration of expert testi- 
mony, which, while it is a separate item on the 
conference agenda, is actually a phase of the 
broader problem of the simplification of proof. 
It has to do both with time and with the proper 
atmosphere of his court, for which he is ulti- 
mately responsible. 

Then, his employment of the trial time of his 
court and of the jurors’ services is rendered 
more efficient by his pre-trial appraisal of the 








76 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


probable length of trials, and, especially to the 
extent of the abbreviation of such time, by the 
work of the conference. 

Many—I believe most—conferences expose 
the presence of legal problems upon which 
briefs may profitably be submitted. They also 
afford the occasion for at least some prelimi- 
nary discussion of those problems and more 
especially for the direction that briefs be pro- 
vided seasonably before the opening of trial, 
and, quite generally, of the scope and subject 
matter of such briefs. A busy trial judge may 
as easily be confused by too comprehensive 
trial briefs as left helpless by none at all. I 
may recognize in some trial judges of acknowl- 
edged learning or long judicial experience, or 
both in happy combination, the faculty of meet- 
ing all issues which may conceivably arise upon 
any trial and of deciding them promptly and 
accurately without the benefit of briefs of 
counsel or of immediate study oriented to the 
particular case. But I am led to wonder whether 
their number is as large as we of the bench 
would like comfortably to have our fellow citi- 
zens suppose; or their deliverances as infallible 
as they may sound in their making. And upon 
one purely personal conclusion I am inflexibly 
resolved. I have neither prospect nor hope of 
inclusion in their rare company. I stand and 
shall continue to stand in sore need of all the 
forewarning of, and pretrial fortification upon, 
legal issues that may be within my reach and 
the help of counsel. And I am, thus far, un- 
aware of any occasion more apt for their dis- 
closure, and provision for their timely solution, 
than a pre-trial conference. 

Undoubtedly, burdens and advantages of pre- 
trial practice vary widely as between the courts 
which sit in large centers of population, in 
areas with divisional seats having populations 
of 100,000 to 300,000, and in genuinely rural 
divisions, or those containing no city of more 
than 100,000 inhabitants. Thus, one must be 
prepared to expect differences in method and 
result as between St. Louis, Kansas City, and 
the twin cities in one group, Des Moines, Little 
Rock, and Omaha in another, and the remaining 
divisions of the eighth circuit as a final group. 
And, of course, that classification is neither 
exact nor accurate, but must itself be flexibly 
considered. But, irrespective of the classifica- 
tion of a district or division, a judge may, it is 
respectfully suggested, find a profitable help in 
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his labors in the pre-trial conference. Its greater 
entries both in number and in value are on the 
credit side. He may advantageously consider 
and determine not whether he will employ it, 
but rather how and under what system and 
program he will use it. 


A FEW SUGGESTIONS 


I ask to be allowed, finally, to offer a few 
suggestions upon which there seems to be com- 
paratively unanimous agreement among judges 
who regularly and to their satisfaction em- 
ploy the rule. In doing which, I shall not so 
much express my own opinion as reflect the 
considered and composite conclusion of many 
judges. And in claiming the privilege, I 
want to insist upon one point only. There is 
nothing inflexible or absolute about any ques- 
tion I shall raise or suggestion I shall make. 
Elasticity characterizes the rule itself, and it 
should also attend the generality and the man- 
ner of its administration. 

The general acceptance by counsel of the 
pre-trial conference will result with greater 
assurance if conferences are called by the court 
upon its own motion and according to some 
recognized and uniform plan rather than upon 
the prompting of one or more of the parties to 
the several cases. Suspicion quite naturally 
arises respecting a conference on the demand of 
a litigant, which is wholly absent where it is 
held at the entirely impersonal direction of the 
court. To await a joint motion or stipulation 
as a condition to the calling of a conference is 
almost wholly to misconceive the thought of 
Rule 16. If counsel for all parties desire spon- 
taneously to confer, let them confer. They have 
little need, or none at all, for the presence and 
supervisory direction of a judge. Such treaties 
rarely require Rule 16, and were fully as effec- 
tive before September 16, 1938 as they are now. 

Not only should the conference be called by 
and upon the initiative of the judge, but it 
should be called in furtherance of a program 
or policy familiar to, and understood by, the 
bar. Most judges efficiently employing the prac- 
tice, use it in all cases which appear likely to 
be tried whether to a jury or to the court. 
However, others, for reasons which appeal to 
them employ it only in jury cases or consistently 
eliminate certain types of cases from its oper- 
ation. Whether such classification or selection 
is wise, I do not presume to suggest. I do not 





Ocroser, 1951] 


resort to it myself, but I realize that a reason- 
able case for it is made out by many able and 
sincere judges. For them, therefore, I am pre- 
pared to concede its practicability. But whatever 
the policy in respect to classification, let the call- 
ing of conferences be uniformly consistent with 
it, and let similar cases be treated similarly. 
Above all, do not fail or hesitate to call a con- 
ference because one or another attorney in the 
case is hostile to Rule 16, or, for any other 
reason, reluctant or unwilling to participate in 
pre-trial sessions. We can not afford to have 
one procedure for one lawyer, another for an- 
other. Individualism among advocates is a laud- 
able quality, but it must not be allowed by judi- 
cial sufferance to deteriorate into eccentricity 
or to purchase for him who cultivates it a priv- 
ilege or immunity beyond the reach of his 
psychologically and emotionally normal and co- 
operative brethren. 

By far the greater number of judges success- 
fully administering conferences advise that 
they be not officially reported and that only 
their final results be embodied in the pre-trial 
report. They also argue for an atmosphere of 
complete informality, as conducive to greater 
freedom of expression than may be secured 
when every word and observation are steno- 
graphically recorded. Such judges usually con- 
duct their conferences in their chambers, with 
no limitation, beyond that of good manners, 
upon the ease with which counsel, or even 
judges, may express themselves. The judges 
take notes of the matters agreed upon, either 
personnally or through the assistaice of sec- 
retaries. And at the end of each session, a for- 
mal report of its results is prepared for the 
judge’s signature, either by himself or by the 
attorneys. And if he prepares the report after 
the attorneys have withdrawn, as is frequently 
necessary and by some judges is maturely pre- 
ferred, the right to except to its accuracy is 
very generally—and, I am led to think, should 
be—expressly preserved in it. 
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Beyond suggestions of the foregoing general- 
ity one ought not to go. For the rest and even in 
the matters already suggested, the initiative and 
inclinations of the presiding judge should gov- 
ern, with due and respectful regard also in the 
technique of conducting a conference, for the 
personality of the participating attorneys. 

Rule 16 has not yet achieved that generality 
of employment to which it is entitled and for 
which its formulators hoped. When used faith- 
fully and discreetly, it has made an important 
and valuable contribution to the orderly admin- 
istration of justice. But its value would certainly 
be vastly enhanced if its employment in every 
actually tried case were expected and realized. 

I am prepared to grant that not all of the 
advocacy by which it has been defended and 
advanced has been wisely conceived. Dispropor- 
tionate emphasis has been placed, as I have 
already said, upon the accidental element of the 
settlement of cases. And in a more general 
sense, rather too much has been claimed for the 
pre-trial function, often in extravagant, and 
almost lyrical, language. Pre-trial service is not 
a panaceatic device, and it has suffered, in its 
critical estimation by judges and lawyers, from 
claims, explicit or implicit, that it is. Fairly and 
objectively evaluated, it has enough worth for 
its temperate and well balanced support. Widely 
used, and perfected, and adapted to whatever 
changes in general procedure may hereafter 
ensue, it has and should continue to have a con- 
structive mission in our civil procedure. 

Let its supporters continue to explain and 
sustain it and those who view it with alarm dis- 
cuss it with particularization and detail. In 
that fashion all who contribute to the orderly 
administration of justice will come to know— 
and so far as they approve to employ—the 
device. To the extent that it has demonstrable 
value it will achieve adoption. To the extent that 
it has faults it will undergo correction. It may 
becomingly ask no more than that opportunity. 


Every citizen realizes that in the last analysis it is to the courts that he must 
turn for the protection of his rights—through rules of procedure. It is of no use 
to him to have rights that the lawbooks say are his if he cannot in fact attain 
them in court because of procedural obstacles.—Arthur T. Vanderbilt 
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Wisconsin Bar Association Has Outstanding Year 


By E. H. HALLows 


This year the Wisconsin Bar Association has 
seen its long struggle for important improve- 
ments in the administration of justice success- 
ful. Not only in the field of judicial reform 
but also in public relations, and in service to 
the public and the lawyers, the Wisconsin Bar 
Association has attained achievements. 


JUDICIAL RETIREMENT 


After two years of intensive planning and 
work by its officers, its executive secretary and 
its committee on judicial selection, in coopera- 
tion with judges and others, a pension plan for 
supreme court justices and circuit court judges 
finally became a law. This was a notable achieve- 
ment—one that many lawyers, judges and legis- 
lators said could not be attained. Various pen- 
sion plans for judges had been submitted to 
the Wisconsin legislature twenty-two times in 
the past. As early as 1907 a bill passed both 
houses only to be vetoed by the governor as 
being against public policy. Nearly every ses- 
sion of the legislature since has seen some 
pension plan proposed, but never with success. 
With the defeat of the plan for a separate pen- 
sion system for judges in the 1949 legislature 
the Wisconsin Bar Association re-examined the 
problem and in cooperation with the judiciary 
worked out a pension system for judges which 
was integrated with the comparatively new 
state pension system for state and municipal 
employees from which judges and other elected 
officials were expressly excluded. The plan was 
submitted to the Legislative Council. After 
some amendments and several hearings it was 
passed by the legislature. 

In brief, the law (Chapter 475 Laws of 1951) 
provides that supreme court justices and cir- 
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cuit court judges may come under the state 


system as amended but they are not compelled 
to do so. If they elect to come under the plan 
they must retire at age 70 excepting those 
judges who are 70 years of age or over on 
September 30, 1952. Such judges may com- 
plete their term of office and then retire. 

The judges contribute 7% of their current 


salary. This is perhaps the highest rate in the 
United States but there are other features of 


the plan which compensate for this. In any 
event the judge will receive back his full con- 
tribution made to the fund. The state pays 
into the fund an amount equal to the judge’s 
contribution and in addition the entire cost 
of the administration of the plan. All past 
service credits for judges now on the bench 
are paid entirely by the state. From these 
sources an individual pension is established 
for each judge. A judge after approximately 
twenty-three years of service will receive at 
age 70 for life one-half of his retiring salary, 
which is defined to be the average of his five 
highest salary years. He may take a pension 
guaranteed for ten years or for the joint lives 
of himself and wife. He may retire after age 
65 and receive a pension based on his accumu- 
lated credits which, depending upon his length 
of service, may equal one-half of his salary. 
The plan provides for retirement due to sick- 
ness and has provisions for death benefits prior 
to actual retirement. The fund is managed by 
a Board and is actuarially and in fact sound. 
Of the seven supreme court justices two are 
now over 70, and of the twenty-nine circuit 
court judges six are eligible for a pension. 
There is another important feature, and a 
unique one, in the plan. It is integrated with 
federal social security. Under the recent amend- 
ment to the Federal Social Security Act allow- 
ing state employees not now under a pension 
system to be included under the federal sys- 
tem by contract with the state, the State of 
Wisconsin has negotiated a compact with the 
federal government to include its eligible state 
employees, including judges, under federal 
social security. As a result the Wisconsin 
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judges will receive a pension from the state 
supplemented by federal social security. It is 
believed the Wisconsin judges will be the first 
to qualify for federal social security. 

The Wisconsin pension system includes county 
judges where other employees of the county 
are also covered. However, as yet the pensions 
of such county judges are limited in an amount 
lower than those of supreme court justices and 
circuit court judges. At present there are 
thirty-one of the seventy-two county judges 
who are under the state system. The rest of 
the county judges, and perhaps even those now 
under the state system, will come under fed- 
eral social security. 

The Wisconsin Bar Association promoted an 
amendment to the Wisconsin constitution which 
requires retirement of all judges at age 70 and 
makes all persons of age 70 ineligible to run 
for or to be appointed to such office. This 
amendment passed the legislature but, before 
it can be effective, it must pass the legislature 
again and then receive the approval of the 
voters. The earliest attempt of this kind was 
made in Wisconsin in 1897 but the bill provid- 
ing for compulsory retirement of judges at age 
70 was defeated. Maybe Wisconsin history will 
repeat as in the case of judicial pensions and 
compulsory retirement of judges at age 70 will 
soon meet with approval. 


JUDICIAL COMPENSATION 


Early in the year the House of Governors 
of the Wisconsin Bar Association approved in- 
creases in the salaries of supreme court jus- 
tices and circuit court judges. At that time 
the salary of supreme court justices was $12,000 
plus $500 for the chief justice and $9,000 for 
circuit court judges. It was recommended that 
supreme court justices receive $14,000 and 
circuit court judges $12,000. This attempt was 
partially successful. The increase for supreme 
court justices was defeated in the joint finance 
committee of the legislature and a proposed 
increase for circuit court judges was re- 
duced to $1,000. No extraordinary effort was 
made by the Wisconsin Bar Association to 
secure the raise for the supreme court justices 
because it was felt that such efforts would 
harm the chances of the pension bill, which had 
not yet been approved by that committee. It 
was the feeling among conservative legislators 
that the judges could not obtain both a sub- 
stantial raise and a pension plan at the same 
session. 
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Milwaukee County, which contributes to its 
circuit judges’ salaries, increased its contribu- 
tion and, supported by the Bar Association, 
increased some county judicial salaries. As a 
result the judicial salaries in Wisconsin now 
stand at $12,000 for supreme court justices 
plus $500 for the chief justice, and $10,000 
for circuit court judges, with some counties 
adding additional compensation. In Milwaukee 
County the total compensation of circuit court 
judges is $14,000, probate judges $11,500 and 
civil court judges $10,000. The salary of the 
district court judges, who handle traffic and 
misdemeanors, was recently increased to $12,000 
and the salary of the municipal court judge, 
who has criminal jurisdiction, was increased to 
$14,000. The children’s court judge’s salary 
remained at $12,000. 


THE JUDICIAL COUNCIL 


Another milestone in the progress of the 
Wisconsin Bar Association was the sponsor- 
ship and support of the Judicial Council in 
Wisconsin. This proposal, strangely enough, 
met with opposition from some members of the 
judiciary. While it is true Wisconsin was a 
leader in this field, having had an active and 
influential Advisory Committee on Rules of 
Procedure, still this advisory committee was 
limited in its powers. Wisconsin does not have 
a unified court system. It had no system for 
gathering judicial statistics or for making a 
sustained study of court organizations, court 
calendars and of other problems in the adminis- 
tration of justice. While there was an active 
Board of Circuit Judges, the first of its kind 
in the United States, which has attempted to 
supply judges for various circuits needing help, 
still there had not been any attempt, at least 
in late years, to gather any judicial statistics. 
This association was more in the nature of 
a judicial conference than a judicial council. 

The Judicial Council created by the legis- 
lature was modeled upon the recommendations 
of the American Bar Association (Chapter 392 
Laws of 1951). It is composed of fourteen 
members and has the powers of examining 
the rules of court and making recommendations 
to the supreme court, which has rule-making 
powers. The Council has the duty to collect 
judicial statistics from all courts, to study court 
organization and to make reports to the legis- 
lature of those matters wherein the courts and 
the administration of justice can be improved 
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by the legislature. The Judicial Council is com- 
posed of a circuit judge, a probate judge, two 
legislators—the chairman of the senate and 
assembly judiciary committees—the deans of 
the University of Wisconsin Law School and 
Marquette University Law School, the Attor- 
ney-General, the Reviser of Statutes, two citi- 
zens appointed by the Governor, the president- 
elect of the Wisconsin Bar Association and 
three lawyers elected annually by the Wiscon- 
sin Bar Association. Only the supreme court 
is not represented on the Council. The orig- 
inal bill so provided but was amended in com- 
mittee to delete this feature, an unfortunate 
amendment in this writer’s opinion. The Coun- 
cil has an appropriation of $20,000 per year 
for the next two years. It has employed an 
executive secretary; meets once a month and 
is now planning its future program. Great 
things are expected of the Judicial Council. 


OTHER LEGISLATION 


In the 1949 legislature the Wisconsin Bar 
Association and the Milwaukee Bar Associa- 
tion had introduced and passed a resolution 
requiring the Legislative Council to study and 
revise the business corporate laws of Wisconsin 
in cooperation with these Bar Associations and 
modeled after the American Bar Association 
Model Corporation Code. After the bill was 
passed the Wisconsin Bar Association took over 
the task through a special committee working 
with the Milwaukee Bar Association, which 
had commenced the revision a year before. 
These committees spent countless hours study- 
ing, conferring and drafting. The Legislative 
Council held hearings on the final draft, and 
introduced it in the legislature. With the sup- 
port of the Bar Associations the revision be- 
came law (Chapter 731 Laws of 1951). The 
Wisconsin Bar Association’s committee has 
been continued in existence to further study 
the problems that may rise so that any needed 
changes can be made in the next legislature. 

Two additional circuit courts of general 
jurisdiction were created by the legislature 
under the sponsorship of the Racine and Wau- 
kesha Bar Associations. These additional 
courts have been long needed and will speed 
up the trial of cases in these localities. There 
will be twenty-two circuit courts and thirty- 
one circuit judges in Wisconsin. 

There were many other legislative achieve- 
ments helped or supported by the Wisconsin 
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Bar Association. Many local county court acts 
were passed. Bills relating to probate and the 
creation of a Board of Criminal Judges similar 
to the existing Board of Circuit Judges and 
the Board of County Judges were passed. There 
were enacted several bills of technical nature 
relating to real estate sponsored by the Wis- 
consin Bar Association. The Reviser of Stat- 
utes introduced and the Association supported 
four uniform acts, all of which were enacted. 
These included “Uniform Act Relating to Pro- 
bate of Foreign Wills,” “Uniform Ancillary 
Administration of Estates Act,” “Uniform 
Photographic Copies of Business and Public 
Records as Evidence Act” and “Uniform Recip- 
rocal Enforcement of Support Act.” Wisconsin 
now leads in the number of uniform laws, 
having enacted fifty-one. 


OTHER ACTIVITIES 


Although two years ago the Legislative Coun- 
cil was directed by the legislature to study 
judicial selection, this problem was not taken 
up or urged by the Wisconsin Bar Association 
because it was believed that the creation of 
the Judicial Council was more important and 
all improvements in the administration of jus- 
tice could not be secured in one year. However, 
a few months ago Justice Henry Hughes of the 
supreme court resigned and in appointing the 
successor Governor Walter J. Kohler called 
upon the Wisconsin Bar Association’s Com- 
mittee on Judicial Selection for recommenda- 
tions. A list of candidates was submitted to 
the governor from which he chose George Cur- 
rie, who had labored long in the affairs of the 
Wisconsin Bar Association and was a member 
of its Board of Councilors. This honor and 
recognition of the service of the Wisconsin 
Bar Association was appreciated by its mem- 
bers. It is hoped that the governor will con- 
tinue to call on the Wisconsin Bar Association 
and to follow its recommendations in appoint- 
ing judges until some better method of select- 
ing judges can be established in Wisconsin. 

In the field of service to its members the 
Wisconsin Bar Association is undertaking a 
group insurance plan involving Blue Cross and 
the Wisconsin Physicians Service and is enter- 
ing into an expanded plan of group health and 
accident insurance for its members. Group life 
insurance for members is being studied by a 
special committee of the Association. A major 
effort of the Association during the year was 
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promoting more and better regional meetings 
throughout the state. Seven such meetings were 
held and well attended. By this means the 
Association was brought to each locality and 
to lawyers who could not otherwise partici- 
pate in the affairs of the Association. These 
regional meetings emphasized cooperation be- 
tween the Wisconsin Bar Association and local 
bar associations and helped promote more activ- 
ity on the local level. The Committee on Un- 
authorized Practice of the law was extremely 
active and effective. The Committee on Judi- 
cial Administration besides taking part in the 
fight for judicial pensions and the Judicial 
Council made an exhaustive study and spon- 
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sored a meeting concerning the problems of 
coroners and medical officers. 

In the field of public relations, besides setting 
up an effective state-wide speakers bureau on 
state and local levels, the Wisconsin Bar Asso- 


ciation issued a series of leaflets on wills, auto 
accidents and joint tenancy. These were so well 


received by the public that the program is to 
be continued and expanded. 

The Wisconsin Bar Association looks to the 
future, not the past. It sees many opportunities 
for service to its members and the public. What- 


ever its past accomplishments are it will equal 
and exceed them in the future. 





Reform of Military Justice Is Not Complete 


By WILLIAM H. McBRATNEY 


Inasmuch as there will probably be a large 
standing army for many years to come, it seems 
to me that the American Judicature Society 
might profitably address itself to the problems 
of legal administration in the armed forces. 
Justice as dispensed during the war displayed 
a lamentable tendency toward viciousness, arbi- 
trariness, and capriciousness, especially in cases 
involving felonies and military offenses. 

As a matter of fact, only a general court 
could mete out a dishonorable discharge or a 
sentence more severe than confinement and 
two-thirds loss of pay for six months. It has 
therefore been the general court which has 
chiefly shocked the senses of temperate people 
and against which most protests have been 
directed. In fact, the lesser army tribunals— 
the special and summary courts—handled a 
large volume of routine business, largely 
AWOL, in which the convening authority had 
no immediate interest, and which, therefore, 
tended to become almost administrative in char- 






acter. While it is true that those co suffer 
the same deficiencies apparent in Ahe more 
dignified general court, they h caped most 
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of the attacks. They could not, and usually 
did not, conduct themselves with fury and 
intemperance. General courts could, and did. 

After the war, considerable furore was en- 
gendered in both popular and professional jour- 
nals and in the halls of Congress. A new Uni- 
form Code of Military Justice resulted. It 
did, indeed, advance a step or two in the right 
direction, but only a step or two, despite the 
fact that miles of distance still remain before 
a system will be reached that even purports to 
provide an orderly procedure. Since there is 
not now the public clamor for haste that 
annoyed the Congress then, lawyers can devote 
their attention to the matter with the same 
professional thoroughness they have devoted 
to other matters, and undoubtedly work out a 
proposed revision of real value. 

A main step in the right direction in the 
new Uniform Code lies in the requirement that 
legal officers of general courts be lawyers. An- 
other new provision of which great things were 
hoped permits enlisted men to sit as members 
of general courts; it is safe to say, however, 
that no visible improvement has resulted from 
it. There is also a provision that no one shall 
influence the decision of a court-martial—as 
though commanding officers were formerly in 
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the habit of bullying courts’ members on the 
parade ground. Of these new provisions, the 
only ones of consequence are those requiring 
that the law member of the court, the trial 
judge advocate, and the defense council be 
attorneys. 

But as pointed out in an August, 1951, 
Reader’s Digest article by Arthur John Keeffe, 
Professor of Law at Cornell and formerly 
President of the Navy Review Board, the fun- 
damental nature of the system is so completely 
defective that lawyers in those positions cannot 
transform it. He recommends that all court 
personnel be appointed by authority independ- 
ent of the convening authority, that the right 
of appeal be greatly enlarged, that a civilian 
committee constantly police the system and 
suggest improvements, and that trials be open 
to the press and public so far as consistent 
with military security. Every lawyer is aware 
as a matter of both personal and historical 
experience that independence, review and pub- 
licity stand at the foundation of any judicial 
procedure designed to promote fairness, justice, 
and the rule of law. And inasmuch as a demo- 
cratic state must be controlled by the public, 
a civilian board would tend to harmonize mili- 
tary procedures with our established concepts 
of justice. Professor Keeffe’s article, although 
written for a popular rather than a legal jour- 
nal, seems to invite, between the lines at least, 
a full and complete discussion of the matter. 

By way of touching off such a discussion, 
I should like to point out a number of other 
glaring defects of the Code and make tenta- 
tive suggestions concerning them—hoping that 
the members of the profession will, in the pages 
of this and other Journals, contribute other 
ideas and suggestions that will ultimately lead 
to concrete proposals for a sensible revision 
of the law. 

The courts themselves, composed of a presid- 
ing officer and a minimum number of members, 
are charged with trying the facts and impos- 
ing sentence. A law member sits with the court 
during the hearing and advises it on legal 
points, but he is not in charge of the trial and 


may be overruled by vote on many kinds of. 


decisions of considerable importance. Imagine 
for a moment the jury in a civilian court over- 
ruling the judge! If a lawyer can force his 
mind to visualize such a picture, he will have 
a fair view of a military court. To eliminate 
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kangaroo action, the power and authority of 
the presiding officer and that of the law mem- 
ber should be combined in one person similar 
to the judge of a civilian court. It naturally 
follows that the power of lay members must 
be greatly curtailed—their status should be 
comparable to that of jurors. 

While it is assumed that members of a court 
avail themselves of the Manual of Courts- 
Martial and are therefore acquainted with their 
duties and with the nature of the offenses to 
be tried, greater orderliness and consistency 
would result if specific instructions were given 
them. If the reader’s mind is not already tor- 
tured by my previous demands on his imagi- 
nation, let him imagine a court in which the 
jury decides cases without instructions and 
without supervision of any kind! But such is 
the way in which military courts operate. Offi- 
cers without legal education, and without pre- 
scribed directions, except recommendations by 
the convening authority’s staff judge advocate, 
are expected to decide cases quite as compli- 
cated and quite as serious as any that arise 
in the civilian courts. It is no wonder that 
Professor Keeffe speaks of ‘drumhead justice.’ 

And probably the only part of his few lec- 
tures on Courts that a member will recall is 
the one dealing with the alleged safeguards 
preliminary to trial. In his confusion and his 
ignorance, he will too often assume that be- 
cause the defendant has been brought to trial, 
guilt has already been established beyond his 
right to doubt. The presumption of innocence 
tends not to exist even though the law, in its 
lonesomeness, declares otherwise. Both the old 
and the new laws provide that no case may be 
brought to trial until a full, complete, and 
impartial investigation has been made by an 
officer appointed for the purpose and until the 
matter has been laid before the staff judge 
advocate. Aside from possible lack of independ- 
ence on the part of these officers, a serious 
defect of the law lies in its failure to specify 
any qualifications for those jobs. It is not even 
required that the staff judge advocate be a 
lawyer. Nor is it required that the investiga- 
tions officer be competent in the law, in investi- 
gations work, or in the principles of impar- 
tiality. It might be assumed that commanders 
would appoint only competent people, but, un- 
fortunately, persons as competent as investiga- 
tions officers must be if no improper case is 
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ever to be sent on for trial are nowhere in 
existence. Apparently realizing the weakness 
of the situation, Congress, in the new law, 
allows the accused to have counsel during the 
investigation but does not specify that it be 
the same one who will represent him at the 
trial nor even that such counsel be a lawyer. 
Under those circumstances, the notion likely 
to prevail among lay members of the court that 
no one not guilty will appear for trial is erro- 
neous, foolish, and vicious, even though not 
deliberately cultivated by ranking officers. Revi- 
sion should be made to assure better investiga- 
tions officers, facilities should be placed at the 
disposal of defense counsel for making further 
investigations themselves, and the notion that 
the preliminaries were handled by infallible 
men bearing the imprimatur of an equally 
infallible commanding officer should be thor- 
oughly dispelled. 

There are unfortunately, but perhaps neces- 
sarily, two catch-all punitive articles—95 and 
96 of the old Army law. Article 95 deals with 
“conduct unbecoming ar. officer and a gentle- 
man”; Article 96 with “all disorders and neg- 
lects to the prejudice of good order and mili- 
tary discipline, all conduct of a nature to bring 
discredit upon the military service, and all 
crimes or offenses not capital, of which persons 
subject to military law may be guilty... .” 
Such vague concepts of law permit a command- 
ing officer to make his own rules as he goes 
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along and very nearly require the court to be 
nothing more than a ventriloquist’s dummy. 
These loosely worded articles even permit the 
use of the law for the perpetuation of arbitrari- 
ness and inefficiency, or for any other improper 
motive that may govern top officers at a given 
moment. I believe that Billy Mitchell was tried 
under the 96th. And many illustrations, in 
Professor Keeffe’s article and elsewhere, are 
quite as bad, if not worse. There are even cases 
in which defense counsel have been convicted 
for successfully defending men! Articles 95 
and 96 furthermore permit the conviction of 
defendants for specific offenses whose elements 
could not be proved sufficiently to make a case 
under a proper charge. Greater independence 
of the court might improve the situation some- 
what. On the other hand, complete particu- 
larity is probably impossible. The solution to 
this phase of the problem calls for the concen- 
trated attention of lawyers interested in the 
substantial improvement of military justice. 

This article does not pretend to be thorough. 
It is nothing but a once-over-lightly comment, 
with the thought in mind that it might provoke 
discussion and study. It is my sincere hope 
that the members of this Society will take 
the matter in hand as they have taken other 
matters in hand. It is an important matter, 
worthy of serious consideration, and the neces- 
sities of the case demand it. 





Judicial Administration Legislative Summary 


JUDICIAL SALARIES 


Alabama—A bill to raise the salaries of 
Alabama Supreme Court Justices from $9,500 
to $12,000 and Court of Appeals judges from 
$9,000 to $11,500 passed the House and was 
sent to the Senate. 

California—The governor signed into law 
a bill which gives all Superior Court judges in 
the state a $1,750 raise over the salary they 
were receiving last January Ist. 

Maine—Salaries of the justices of the Su- 
preme Court were increased from $10,000 to 
$11,000, the chief justice from $11,000 to 
$12,000 and the justices of the Superior Court 
from $9,500 to $10,500. 


Massachusetts—aA bill passed by the House 
and sent to the Senate would increase the sal- 
aries of Probate Court judges as much as 37% 
per cent. Salary boosts for district judges 
would be on a sliding scale ranging from five 
per cent for those now getting $6,600 to 
twenty per cent for those drawing less than 
$5,000. 

Pennsylvania—A bill which would increase 
the salaries of Pennsylvania judges by fifteen 
per cent, but providing that no boost should 
exceed $2,500 was approved by the general 
judiciary committee of the State Senate. It 
would provide the following salary increment: 
Chief justice—$23,500 to $26,000, associate 
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justice—$23,000 to $25,500, president judge of 
the Superior Court—$21,500 to $24,000, Phila- 
delphia Common Pleas and Orphans Court 
judges—$14,300 to $16,500 and judges of the 
Philadelphia Municipal Court—$12,000 to $13,- 
800. 


CoURT ORGANIZATION AND ADMINISTRATION 


Connecticut—Republican appointees replaced 
Democratic incumbents as judges of Connecti- 
cut’s minor courts under an opinion handed 
down in July by the Supreme Court. In termi- 
nating the partisan controversy, which was 
caused by the failure of the 1949 and 1951 
state legislative session to set the terms of the 
judges, the high court removed the last state 
patronage held by Democrats. 

New Jersey—A special session of the leg- 
islature is to be held this month to consider 
revision of laws dealing with the administration 
of justice and decedents’ estates. An opinion 
handed down by the state attorney general’s 
office gave the legislature the go-ahead signal 
to downgrade certain violations of the crimes 
act. A ruling had been sought by Senator 
Clapp, chairman of a legislative committee 
which is preparing a revision of New Jersey 
laws. 

Ohio—The new municipal court act which 
goes into effect on January list will throw 
sixty-seven justices of the peace out of em- 
ployment. Besides setting jurisdictional bound- 
aries for the thirty-nine existing municipal 
courts and establishing new courts in fifteen 
additional counties, the new law also provides 
that such courts shall take precedence over 
the justice courts. 

Virginia—Enactment of legislation provid- 
ing for court appeals from decisions of all state 
administrative agencies has been recommended 
by the Virginia Advisory Legislative Council. 
The council’s proposals, which will be acted up- 
on by the 1952 legislature, also called for scrap- 
ping of both the Administrative Code of Vir- 
ginia and the Commission of Administrative 
Agencies. To replace the code the council pro- 
posal would require agencies to print up-to- 
date pamphlets containing their rules; and to 
replace the commission, the Legislative Council 
would give jurisdiction to render declaratory 
judgments on rules to the Richmond Circuit 
Court or the Court of Record in the area in 
which the “aggrieved” person lives. 
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MISCELLANEOUS 


Jury Service for women was vetoed by the 
Alabama Senate in August. 

Maine and Ohio joined many other states 
(see June and August Journals) in enacting 
the Uniform Reciprocal Support of Dependents 
Act. 

Ohio H. B. No. 84 permits clerks of Common 
Pleas Courts to use photostatic processes or 
microfilm in the preparation and retention 
of court records and S. B. No. 44 permits 
destruction of original public records after 
they have been microfilmed and creates county 
and city records commission. 

Action on proposed Pennsylvania legislation 
which would prevent public officials from pro- 
hibiting their employees from engaging in polit- 
ical activity after working hours was delayed 
following an expression of strong opposition 
against the measure by President Judge John 
A. Boyle before the State Senate state govern- 
ment committee. 

Illinois, New York and Texas strengthened 
their grand jury system. 

North Carolina and Texas enacted the Inter- 
state Probation and Parole Compact raising 
total signatories to forty-eight. 





Law is a measuring stick of conduct. It is 
the rule established by men of good will to 
produce the greatest contentment to the great- 
est number in a world that otherwise would 
have no order. But it is not an end unto itself. 
It is rather an expression of principles that 
change as history changes, that shift as the 
need for mercy and charity increase. 

Brought into being by the mind of man, the 
law has all of man’s frailties. Therefore, being 
strong in one generation and inadequate in 
another, as the races of men are, it must be 
subject to perpetually changing interpretations. 
But, throughout these changes in interpreta- 
tion, it must always have as its indestructible 
goal the burning resolve that the lowliest of man 
can come before it and be judged without 
prejudice, without malice, without contempt. 
The law is—or should be—and must be—the 
unassailable faith of a free people who volun- 
tarily have accepted these restraints so that 
none of their number need go to the grave with 
the black belief that life was set against him. 
—Jack Foster, Editor, Rocky Mountain News 
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Criminal Cases Decreasing, Civil Litigation 
Increasing in Federal Courts 


Federal crimes as measured by the number 
of criminal cases filed in the federal district 
courts have decreased over the past 11 years, 
if immigration cases arising on the border are 
excluded, according to the annual report of 
Henry P. Chandler, director of the Administra- 
tive Office of the United States Courts. But 
during the same period the civil business of 
these same courts has increased substantially 
with the result that the individual trial judge 
in the United States courts carries a heavier 
load than he did before the war. This increase 
in litigation in the trial courts is beginning to 
be felt in the eleven United States Courts of 
Appeals where 6 per cent more appeals were 
filed in the fiscal year 1951 than in 1950. 

The report emphasizes the aqte need for 
the enactment by Congress of legislation to 
provide additional federal judges for some dis- 
trict courts, such as those in New York City, 
where great accumulations of pending cases are 
evident. It points out that unless added judge 
power is provided, the delays in disposition of 
cases with consequent injury to litigants, and 
the pressure upon the present judges, which 
tends to injure their health and the quality of 
their judicial work, may increase to such pro- 
portions that it will be injurious to the country 
as a whole. 

Mr. Chandler also refers to difficulties in 
administration of the courts that have arisen 
from insufficient allowances by Congress for 
court equipment, and to delays in the enact- 
ment of the appropriations for the current year 
and the problem of assuring that general re- 
ductions applied by Congress to non-defense 
agencies should not be applied to the courts, 
where they might have been almost calamitous. 

The trend of criminal business throughout 
the country is shown by a total of 23,705 new 
cases filed in 1951 as compared to 25,901 for 
1950. This does not include cases involving 
violations of the immigration laws which 
jumped about 40 per cent during the year, up to 
14,965 from 10,482 in 1950. As in other years, 
immigration cases arose mainly in the five dis- 
tricts along the Mexican Border and are not 


indicative of trends for the country as a whole. 
The criminal dockets were reported to be in 
excellent shape with the number of cases pend- 
ing at the year’s end reduced to 7;701 as com- 
pared with 8,181 cases on the dockets at the 
end of the previous year. However, the picture 
in the Courts of Appeals has taken a different 
turn. Discussing this trend, the report said: 
“The increase in the difficult and time-con- 
suming types of civil litigation which has been 
apparent in the district courts in recent years 
naturally did not reach the courts of appeals 
so soon. But it would be strange if it was not 
ultimately reflected there. Although it is too 
early to say, it may be that the increase in the 
number of cases brought in the courts of ap- 
peals in 1951 is the beginning of such a trend.” 


CiviL APPEALS UP 5.6 PER CENT 


The number of cases brought to the courts 
of appeals went up from 2,830 in 1950 to 2,982 
in the past year, an increase of 5.6 per cent. 
This was contrary to the trend in a majority 
of the years for the past decade, the report 
showed. The increase in new business mostly 
centered in the second, third, eighth, ninth and 
tenth circuits. 

The number of cases terminated, 2,829, com- 
pares with 3,064 in the previous year. “As a 
result of this and the increase in the number 
of new cases,” the report continued, “the num- 
ber of cases pending went up from 1,675 at the 
beginning of the year to 1,828 at the end. The 
District of Columbia Circuit which had the 
largest backlog brought it down from 871 to 
344, but still has the largest number of pending 
cases. The Ninth Circuit follows with 323, and 
the Fifth Circuit with 312. The number of 
cases brought in both of these circuits during 
the year was the highest in the country, 421 
in the Fifth Circuit and 409 in the Ninth. The 
Court of Appeals for the Seventh Circuit dis- 
posed of 46 more cases than were filed, with 
the result that its backlog was reduced during 
the year from 182 to 136 pending cases.” 

To make the trend all the more significant, 
new civil cases filed by private parties in the 
Nation’s district courts remained at their 10- 
year peak during 1951. These are the type of 
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cases that by and large are the most time-con- 
suming for federal judges. The figures show 
that private cases begun totalled 32,176 as 
against 32,193 for the previous year. Civil 
cases in which the U. S. Government was a 
party dropped considerably, from 22,429 in 
1950 to 19,424 in 1951. 

The report’s statistics show that the number 
of cases pending in the district courts at the 
end of the year went down from 55,603 to 
55,084, principally due to the fewer cases filed 
involving the U. S. as a litigant. However, the 
number of private civil cases pending went up 
and the total on the dockets as the year closed 
stood at 35,582. The report said that “small 
but gratifying” decreases were made in the 
case backlog in two districts where there had 
been serious congestion, the District of Co- 
lumbia and the District of New Jersey. 

The Southern District of New York, where 
one-fifth of the country’s total pending civil 
cases are lodged, lost some ground, the pending 
cases rising from 11,134 to 11,148. The report 
saw hope of progress in the coming year, how- 
ever, due to the prospect of a full complement 
of judges and the systematic use of pre-trial 
procedure. “The civil case load per judge there 
is so heavy that notwithstanding the provision 
for four additional judgeships in 1949 more 
judges are needed.” The report added that in 
the Eastern District of Pennsylvania congested 
conditions call for an additional judgeship, and 
that in the Northern District of Illinois, where 
the case workload has been piling up, two 
added judgeships provided for by a law in 1950 
should enable the difficulty to be overcome when 
the positions are filled. 

Adding to these troubles is the lengthening 
of the median time for the disposition of the 
normal civil case in the district courts. Ac- 
cording to the report, this time has now reached 
12.2 months per case, but is much worse in 
many metropolitan districts, the maximum be- 
ing in the Southern District of New York 
where it was 35.4 months. “The continuing 
trend throughout the country toward a longer 
time for the disposition of civil cases presents 
the most serious problem of the federal courts 
at present and is a challenge to the utmost 
efforts of all who can contribute toward over- 
coming it.” 

A great part of the answer to this problem, 
the report emphasized, is the acute need in 
some courts for added judges. The Judicial 
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Conference, at its last two annual meetings, 
has recommended the creation of additional 
judgeships in areas where “a clear need” has 
been shown and, as conditions exist today, this 
relief cannot come too quickly. “To make and 
keep the ideal of prompt justice a reality in the 
federal courts, these recommendations merit 
favorable action by the Congress and I trust 
that it may come soon,” Mr. Chandler con- 
cluded. 


FEDERAL PROBATION TRENDS 


The present Congress, the report noted, has 
passed two laws which will affect the super- 
vision required for prisoners on parole and 
conditional release. The first does away with 
the supervision of prisoners on conditional re- 
lease with 180 days or less to serve and deducts 
that number of days from prisoners on con- 
ditional release for longer periods. As a result, 
the report estimates that the number of per- 
sons who will be received for supervision on 
conditional release during 1952 will be ap- 
proximately 3,000 less than in previous years. 
The second law, an amendment, allows a pris- 
oner to apply for parole after a sentence of 
180 days or over, instead of the requisite sen- 
tence of one year heretofore in effect. 

The problem of dealing with youth crimes 
will be aided by the Federal Youth Corrections 
Act, passed in September, 1950. The law will 
permit sentencing courts to use greater dis- 
cretion in allowing for individualized treatment 
of offenders under the age of 22 at the time 
of their conviction. The treatment is to be 
administered by the Director of the Bureau of 
Prisons in consultation with a Youth Correction 
Division to be designated by the Attorney Gen- 
eral from the Board of Parole. The law has 
not been put into operation as yet because of a 
lack of funds, but it will be, and it offers much 
promise for the reclamation of young offenders 
and the prevention of further crime by them 
in after years. 


U. S. COMMISSIONERS AND COURT REPORTERS 


The number of U. S. Commissioners declined 
in 1951 from 674 to 658, due to the lapse of 
positions of commissioners who had a small 
amount of business. This is in accordance with 
a policy approved by the Judicial Conference, 
the report pointed out. The number of com- 
missioners who are members of the bar now 
totals 369. 
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Legal Aid in the United States 


From the time that Reginald Heber Smith 
accepted the job of directing the Survey of the 
Legal Profession, the subject of legal aid was 
destined to receive major emphasis. Author 
himself of the first comprehensive treatise on 
legal aid (Justice and the Poor, 1919) and of 
countless books, pamphlets and articles since 
then, he had already accepted the assignment of 
legal aid consultant for the Survey when he was 
called upon to succeed Arthur T. Vanderbilt as 
its chairman. Emery A. Brownell, head of the 
Rochester Legal Aid Society and secretary of 
the National Association of Legal Aid Organiz- 
ations, now the National Legal Aid Association, 
was his assistant, and it was e natural and for- 
tunate choice to name Mr. Brownell legal aid 
consultant after Mr. Smith became director of 
the Survey. 

In preparation for the writing of this report, 
Mr. Brownell personally visited every legal aid 
office in the United States, and conferred with 
every active legal aid committee—a chore that 
involved more than 40,000 miles of travel. 
Armed with the most immense array of facts 
ever assembled on this important subject, he 
then temporarily divested himself of as much of 
his regular load as possible and devoted him- 
self for the better part of a year to the writing 
of the report which was published on October 
10 under the title which was borrowed to head 
this article. Legal Aid in the United States 
is an attractively-bound, 333-page volume, pub- 
lished by the Lawyers Cooperative Publishing 
Company, Rochester. It sells for $4.50, and it 
is the most complete, authoritative and up to- 
date compilation of facts concerning legal aid 
that can be found anywhere. 

Although legal aid facilities have increased 
steadily in the United States since the begin- 
ning of the century, and especially during the 
past decade, they have really done little more 
than keep pace with the increase in popula- 
tion. While the number of metropolitan cities 
(those with over 100,000 population) served 
by legal aid offices increased from 41 to 84 
between 1917 and 1949, the number of un- 
served communities of that size also moved up, 
from 34 to 50. In spite of the great actual in- 
crease in legal aid facilities during that time, 


those of 1917 were estimated to meet about 
51 per cent of the need and those of 1949 only 
55 per cent. Thus, during the period from the 
first world war to the present, legal aid has 
found itself in the position of Alice in Wonder- 
land—obliged to run as fast as it could in order 
to stay where it was. 

The great and compelling reason why legal 
aid has won such a large share of the attention 
of the Survey, as well as of the American Bar 
Association and the legal profession in general 
during the past few years, is a growing aware- 
ness that running fast enough to stay where 
we are simply is not running fast enough. As 
America’s population has become more and 
more urbanized it has not only become less 
and less self-sufficient, and therefore more and 
more dependent upon such services as legal aid, 
but also more and more susceptible to the siren 
voice of alien propaganda. 

It is a fact of history that most of the con- 
quests of Fascism and Communism on battle- 
fields abroad were preceded by ideological con- 
quest from within. This was accomplished by 
capitalizing upon the miseries and discontent 
of the masses, especially in large cities, and 
luring them with promises which were wholly 
false but which lured them nonetheless. Amer- 
ica, while not yet attacked with weapons of 
war, has been for years under ideological at- 
tack from within, and many converts have been 
won. Nothing can create a more fertile field 
for this propaganda than wrongs unrighted 
and legal problems unsolved. That is why Judge 
Learned Hand, at the 75th anniversary dinner 
of the Legal Aid Society of New York last 
February made the statement which appears 
on the cover jacket of the Brownell book: “If 
we are to keep our democracy, there must be 
one commandment—Thou shalt not ration jus- 
tice!” 

Legal Aid in the United States offers a bold 
and comprehensive program to put legal aid 
where it belongs in America: 

1. A legal aid office, open at least thirty 
hours a week, with at least one full-time at- 
torney and necessary clerical assistance, in 
every metropolitan community. 

2. A legal aid office, open at least twelve 
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Communities shown on this map are cities having a metropolitan area population of 100,000 or more and counties 

having a population in excess of 200,000 (census of 1950). Stars indicate the existence of legal aid facilities consisting 

of an office and a salaried staff. In a number of the communities shown to be without a legal aid office, limited service 

is available through a volunteer committee of the bar association. The existence of a legal aid office does not neces- 
sarily indicate complete or adequate service. The map applies to service in civil cases only. 





hours a week, with a lawyer in attendance but 
not necessarily on a full-time basis, in all other 
cities and counties of over 50,000 population. 

8. A committee, volunteer lawyer, or other 
agency, to receive legal aid cases and refer 
them to someone for handling, in every other 
county of the nation. 

4. A state bar committee on legal aid, to 
provide over-all supervision and support, in 
every state. 

5. Organized defender service for criminal 
cases in every large city. 

6. Adequately compensated assigned coun- 
sel for criminal cases everywhere else. 

7. A formulation of effective minimum 
standards, policies and personnel practices, to 
assure adequate professional service, a com- 
plete meeting of the need, and sound integra- 
tion with the private practice of law and with 
other basic community services. 

The bar association or community that de- 
cides to go ahead and implement one or more 


items of this program will find everything 
needed right in Mr. Brownell’s book. The first 
chapter is a historical introduction, defining 
legal aid and summarizing legal aid as it 
existed in 1916-1917 when Justice and the 
Poor was written. Then follows a chapter on 
legal aid today, with statistics on extent and 
adequacy of coverage. The next two chapters 
take up the problem of need for legal aid 
from two standpoints—what legal services are 
needed, and who needs them. Then follows 
analysis and evaluation of the various organ- 
izational devices in use to provide legal aid 
service, first in civil and then in criminal 
cases. An interesting chapter is devoted to the 
history, activities and future of the National 
Legal Aid Association. The chapter on service 
now available is a statistical study of the grist 
that goes through the present-day legal aid 
mills. Other chapters include studies of the 
personnel of legal aid offices and of the var- 
ious methods of financing legal aid. It was from 
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the concluding chapter “Next Steps” that the 
seven-point program was taken. A strong plea 
is there made for vigorous leadership on be- 
half of legal aid, from both bar association 
and community leaders, and that thought is 
echoed in Harrison Tweed’s introduction, 
which says: 

“Every lawyer and every layman should help 
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with mind and money, heart and soul, until the 
objective of justice for all has been attained. 
Then, but not until then, we can all go fishing.” 

Mr. Tweed’s fishhooks may get rusty before 
he gets a chance to use them again, but Legal 
Aid in the United States may advance the date 
of his next fishing trip by as much as a half- 
century. 




















“IT’S THE LAW,” the Minnesota State Bar 
Association’s weekly newspaper column, is 
making public relations history in the Gopher 
State. Begun in December, 1950, it is now regu- 
larly printed in 250 newspapers throughout 
Minnesota. Others which do not print it in full 
use its contents as a basis for editorials, or re- 
write them as news. Most of them are small 
town and rural papers, but the column has ap- 
peared frequently in as large a metropolitan 
newspaper as the St. Paul Pioneer Press. 

The column, averaging 400 to 500 words, 
briefly discusses in popular language some angle 
or phase of the law, tied in, if possible, to 
some current event or timely topic. Thus, short- 
ly after the return of a widely-publicized grand 
jury indictment, the column gave a brief ex- 
position of the function of a grand jury and 
the meaning of an indictment. Last spring, 
about the time the grass began to turn green, 
there appeared a discussion of the legal liabil- 
ities of golfers. Other representatives titles: 
“Bar Explains Lawyers’ Duty to Persons Ac- 
cused of Crime.” “Bar Gives Tips to Wit- 
nesses.” “State Bar Tells How to Become a 
Citizen.” “Are Finders Keepers? Bar Says Not 
Always.” “Where There’s No Will, There’s No 
Way.” “Study Time Payment Contracts Before 
Signing, Bar Advises.” 

The columns are widely read. Occasionally 
they offer an item of literature available on 


Minnesota Newspaper 
Column Is Successful 


request from the state bar office, and such offers 
are always followed by hundreds of requests. 

No column purports to give its readers a 
legal education on the subject under discussion. 
Instead, it endeavors to give about the amount 
of information on that point that every well-in- 
formed layman ought to have. Most of the es- 
says conclude with the following paragraph in 
parentheses : 

“This column, which is based on Minne- 
sota law, is written to inform, not to advise. 
No person should ever apply or interpret any 
law without the aid of a trained expert who 
knows the facts, because the facts may change 
the application of the law.” 

Prepared by Miss Kathleen Dornon of the 
State Bar office, the columns are checked each 
week by lawyers of the bar association commit- 
tee to be sure that there is no misstatement of 
law or improper inference suggested. 

Following is a sample column, the one re- 
leased on Thursday, May 17, 1951: 


COURT RULES PROTECT YOUR RIGHT TO 
A FAIR TRIAL, BAR SAYS 


Most people regard legal procedure as some- 
thing which is the sole concern of lawyers and 
judges, yet it stands ready to serve a people 
who desire justice, and the people should know 
about it. 

The Minnesota State Bar Association says 
that many of our most important rights are 
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embedded in procedural rules. If the rules are 
bad, they can defeat justice by delays and ex- 
pense. If they are good, they can operate to 
bring justice. Procedure is the lubricant that 
makes the machinery of justice run. 

The law is composed of two parts—the sub- 
stantive and the adjective law. The substantive 
law defines rights, duties and remedies; it en- 
forces contracts and rights wrongs; it describes 
crimes and sets up penalties. People can usually 
see the value of substantive law. Adjective 
law deals with legal procedure, and describes 
the steps a person must take to invoke the sub- 
stantive law. 

Some of our most important rights are to 
be found in the body of procedural law. For ex- 
ample, as a people who want justice to prevail, 
we like to think that every man, rich or poor, 
shall have his day in court. This is an import- 
ant right, for a day in court implies more than 
merely the right to have your say before a 
judge and jury. 

Your day in court implies that you shall 
have the right to be properly represented, to 
have your case presented before an impartial 
jury and an unbiased judge, and to have a rea- 
sonable time to prepare for the trial. It holds 
that you shall have proper notice of the action 
against you; that the complaint or indictment 
shall state a clear cause of action; that you shall 
be confronted by your accusers; that you shall 
have the right to cross-examine them; that you 
shall be able to present evidence in your own 
behalf. Finally, the law governing procedure 
tells you how you may appeal your case to 
higher courts when you feel that you have not 
had a fair trial or that a prejudicial error has 
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been committed in the trial. Not too long ago 
the United States Supreme Court held that 
the Scottsboro case had to be reversed because 
the defendants had been denied the right to 
have their case properly presented by their 
counsel, 

Much of our procedure in law comes down 
from centuries of experience in the courts of 
other lands. It is inevitable that through the 
centuries some of the procedure should become 
cumbersome, obsolete and difficult. For this 
reason, the history of procedure has been char- 
acterized by great periods of reform. In Amer- 
ica we have experienced many advantageous 
changes in our laws governing the procedure 
of courts and administrative agencies. There is 
a growing custom in the United States of giv- 
ing the courts the power to revise their rules in 
certain fields. 

Such a change is in progress now in Minne- 
sota. A committee of lawyers appointed by the 
Supreme Court has worked for three and a 
half years on a draft of revised rules of civil 
procedure for the district courts of the state. 
The draft is now before the Supreme Court, 
which will eventually determine what the rules 
will be. The drafting of proper rules for sub- 
mission to the Court was one of the most im- 
portant projects that has confronted the State 
Bar in many years. The first aim is to provide 
a relatively simple set of rules for dispensing 
justice with a minimum of delay. The second 
goal of such rule-making power is to provide 
uniformity of procedure. 


NOTE: Since this was written the new 


rules have been approved, and they are sched- 
uled to go into effect on January 1, 1952. 


—— 


When a bad president or a bad Congress goes out of office, their depraved 
policies go with them, but a depraved judiciary lives on in its written decisions 
and its precedents, and if the depravity of a president or a Congress has per- 
meated the judiciary by any measure of control it has exercised over it, then the 
fruits of that depravity are a curse upon our children.—R. Carter Pittman. 


The leaders of sinister movements must, of course, be watched, isolated and 
made ineffective. But our reliance must not be placed upon so-called witch-hunt- 
ing, undue limitation of civil rights, or other constriction of liberty. Our funda- 
mental aim and achievement must be to demonstrate in every area of our complex 
civilization how well democracy can work, with equal liberty, equal opportunity 
and equal justice for all—J. Howard Lehman, president, New York County 


Lawyers Association. 














— 





Octoser, 1951] 


Judicial Selection Reform Is Defeated 
in New Mexico Election 

A proposed state constitutional amendment 
which would have given New Mexico a non- 
partisan system of selecting judges in accord 
with the American Bar Association plan was 
rejected by the voters of that state at a special 
election on September 18, along with seven 
other proposed constitutional changes. 

The rejected proposal would have provided 
for selection of district and supreme court 
judges by appointment of the governor from 
a list of nominations submitted by a nominating 
commission. After a minimum of _ twelve 
months, an appointed judge would go before 
the voters on his record for continuance in 
office or removal. If approved by the voters, 
a judge would serve for a regular term and 
then go on the ballot again the same way; if 
disapproved, the vacancy would again be filled 
by appointment. New Mexico judges now are 
elected, and run on political party tickets. 

Also rejected by the voters was a proposal 
to give the legislature authority to fix the 
salaries of New Mexico judges, which have 
been specified in the state constitution, un- 
changed since 1910. 





Modernizing the Courts Will Be Theme of 
Cincinnati Conference Session 

“Modernizing the Courts” will be the subject 
of a feature session of the National Municipal 
League’s 54th Annual National Conference on 
Government Wednesday morning, November 28, 
at the Netherland Plaza Hotel in Cincinnati. 
Speakers will include Willard G. Woelper, ad- 
ministrative director of the judicial system of 
New Jersey, William W. Crowdus, of the St. 
Louis bar, Prof. Warren Cunningham, Miami 
University, James P. Economos, of the Ameri- 
can Bar Association traffic court program, and 
Glenn R. Winters, secretary-treasurer of the 
American Judicature Society. James Kerney, 
Jr., editor of the Trenton (N. J.) Times, will 
address the luncheon session that day, and after 
the luncheon an open session for discussion of 
state constitutional problems in connection with 
the judiciary will be held under auspices of the 
Citizens Committee on the Ohio Constitution. 





The Judge who does not respect the lawyer 
or the lawyer who does not respect the judge 
forgets that the two professions are like com- 
municating vases. The level of one cannot be 
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lowered without equally affecting the level of 
the other. 
—Piero Calamandrei 
The place of justice is a hallowed place and 
therefore not only the Bench but the foot pace 
and precincts and purpose thereof ought to 
be preserved without scandal and corruption. 
—Francis Bacon 
For many centuries the doctor has been 
confronted with the challenge, oftentimes deri- 
sive, “Physician, Heal Thyself!” The judge, 
with his vaunted prowess in judging human 
conduct and settling vexatious disputes, is with 
equal aptness enjoined, “Your Honor, Judge 
Thyself!”—William Atha Mason 


Our American civilization is no accident. It 
exists because it was founded squarely upon 
the concept of human liberty. It exists be- 
cause we have learned to defend the rights of 
the individual and to respect the dignity of 
man.—Benjamin F. Fairless 


I believe that judges can decide their cases 
in such a way and such a spirit that there is 
no rancor or bitterness. There is nothing good 
or bad but thinking makes it so. A lawyer 
is not necessarily insincere because he pleads 
a poor or foolish cause. Of course there are 
unworthy or incompetent lawyers but they are 
in the minority. If they creep, or climb, or 
intrude into the fold; it is no different than one 
finds in any walk of life. Let the good be so 
predominant that the public will respect the 
Bench and the Bar and people feel pride in 
our being the constant bulwark of their rights, 
their liberties, and their security. 

—Kenneth Wynne 


It has been said that in a mechanical way 
we have progressed more in the past two 
generations than in the previous two centuries. 
That is a startling statement. As a profession 
we should take inventory to determine whether 
we have kept up with the march of progress. 
The basis concepts of our Court and Jury 
system are sound but as a profession a re- 
sponsibility rests upon us to continually strive 
to improve from within. A public duty is ours 
to see that our judicial system increases in 
efficiency. Each lawyer and judge is part of 
that system. So long as we fulfill that obliga- 
ion so long will we merit public confidence. 

—The Bench and Bar of Minnesota 


A strict observance of the written laws is 
doubtless one of the high virtues of a good 
citizen, but it is not the highest. The laws of 
necessity, of self-preservation, of saving our 
country when in danger, are of higher obliga- 
tion.— Thomas Jefferson. 
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Illinois, Ohio and Indiana—A program 
known as “Go to Traffic Court as a Visitor, 
Not a Violator” was carried on recently in 
cooperation with the National Conference for 
Traffic Safety and the various service organ- 
izations in each of the states. The purpose of 
the program was to acquaint the general 
public with their traffic court and to have the 
public realize that the bar is interested in 
the improvement of the administration of 
justice in the traffic courts. 


Colorado—The County and District Courts 
of Denver recently inaugurated a policy of 
supplying certified documents without includ- 
ing placitas, preambles or separate certification 
sheets in order to save attorneys and their 
clients unnecessary recording expenses. The 
Form Standardization Committee of the Colo- 
rado Bar Association would like to secure state- 
wide approval of this new certification policy. 
present, according to locality. 


Michigan—The recent approval by Michi- 
gan voters of a constitutional amendment pro- 
viding for annual sessions of the state legis- 
lature brings to ten the number of states with 
legislatures which constitutionally must meet 
every year. Other states with annual sessions 
include Arizona, California, Colorado, Mary- 
land, Massachusetts, New Jersey, New York, 
Rhode Island and South Carolina. 


Alabama—A Lawyer-Student Day was held 
at the University of Alabama under the auspi- 
ces of the State Junior Bar. Talks were given 
on practice in a large city, practice in a small 
town, Government practice and the New Uni- 
form Code of Military Justice. 


Michigan—Uniform salaries, paid by the 
state, for all judges performing like duties in 
similar judicial offices have been urged by the 
Committee on Judicial Selection and Tenure 
of the State Bar of Michigan. There is a wide 
difference in the pay of Circuit judges at 
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From Here and There 


New York—The State Bar Association has 
purchased a 152-year-old building (formerly 
the home of governors) at 99 Washington 
Avenue near the Capitol in Albany for use as 
permanent headquarters. It will be remodeled 
and will provide a library for association 
members and visiting attorneys. Funds for its 
purchase were provided for in the will of a 
New York attorney. 


Michigan—Twelve out of thirty-one meas- 
ures approved and supported by the State 
Bar of Michigan were enacted at the Legisla- 
ture’s 1951 session. 


New Jersey—Rutgers University has inaug- 
urated a program of courses for practicing 
lawyers of New Jersey designed to aid them 
in specialization and to acquaint them with 
the intricate advances within areas of special- 
ization. More than twenty-two courses were 
offered in the first year of operation. 


Colorado—Junior and senior law students 
at the University of Denver are allowed to 
represent needy persons in actual trials in the 
minor courts. Reports show that the students 
are doing a thorough job in investigating and 
preparing the cases, and that the-use of stu- 
dents is proving satisfactory. 


New York—A thorough reorganization and 
simplification of New York City’s courts and 
reform of the state’s divorce laws will con- 
tinue to be sought by the Association of the 
Bar of the City of New York in spite of the 
rejection of the Association’s proposal for a 
commission to study divorce law reform by the 
last two state legislative sessions. 


Virginia and Arkansas—Have joined the list 
of states tackling the Legal Aid problem on a 
statewide basis. Both State Bar Associations 
have appointed Legal Aid committees. 


Philadelphia — Courtroom visits by public 
high school students, in connection with the 
Philadelphia Bar Association’s school lecture 
program, are being resumed this year. The 
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purpose of the program is to give students a 
general idea of the importance of law and the 
judicial system in a democracy. The first- 
hand information acquired by attending trials 
is preceded by a lecture at the school. 


Kentucky—The State Bar of Kentucky re- 
ceived the 1951 American Bar Association 
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Award of Merit for large state bar associa- 
tions. Minnesota, Ohio and New Jersey As- 
sociations were runners-up. Other associa- 
tions receiving awards were: North Dakota, 
for small state associations; St. Louis, Mis- 
souri, for large local bar associations; and 
Wichita County, Kansas, for small local bar 
associations. 








No Double Standard 


To the Editor: 

May I tell you how much I enjoyed the edi- 
torial on the comparison between the modern 
business establishment and the court house. 

A few days ago the Washington Post re- 
printed a cartoon from the St. Louis Post 
Dispatch. Sitting with his back to the reader 
was a man at a desk. On the desk were two 
name plates: “Collector of Internal Revenue” 
and “Attorney at Law.” In front of the desk 





“I THINK I NEED 4 GUOD LAWYER” 


ST. LOUIS POST.DISPATCH 


The Reader’s Viewpoint 


was a bull-necked individual with checkered 
vest and cigar and a small hat, who said: “I 
think I need a good lawyer.” 

The idea probably came to everyone who saw 
that editorial that such a man as the one at 
the desk who would accept. employment as an 
attorney was not fit to be the collector of in- 
ternal revenue. But do you suppose that many 
persons wondered if such a person was or is 
fit to be an attorney? If a young man should 
indicate in his bar examination that under such 
circumstances he would accept employment as 
an attorney, would he be admitted to the bar? 
As a layman it seems somewhat strange to 
me that now that he has been admitted to the 
bar and has actually committed the act, no 
one seems to suggest the idea that perhaps he 
is no more fit to be an attorney than to be 
collector of internal revenue. 


2018 N. Troy St., 
Arlington, Va. 


C. R. Briacs. 


Compensation of Assigned Counsel 


To the Editor: 

In the August, 1951, issue of the JOURNAL 
you reprint a letter to the editor of the Wash- 
ington Post signed by Charles Sumner Brown, 
Chairman of the Public Relations Committee 
of the District of Columbia Bar Association, 
wherein Mr. Brown makes the argument that 
lawyers are not officers of the court, that law- 
yers are forced to defend the indigent poor 
here in the District, and that such service is 
involuntary servitude. The basis for this argu- 
ment seems to be that since doctors are not 
required to serve the poor without fee, lawyers 
should not be. 

Mr. Brown surely does not speak for me 
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or for numerous other members of the District 
bar. Most of the younger lawyers in the Dis- 
trict assume the burden of defending the poor 
willingly. It provides us with invaluable train- 
ing in trial procedure while at the same time 
permitting us to make a small contribution 
to the common welfare. Mr. Brown overlooks 
the fact that the judicial system is a function 
of government, while the hospital is not, and 
the lawyer in his daily work is participating 
in the business of government, while the doctor 
is not. 
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The bald truth is that Mr. Brown’s argu- 
ment is based on the notion that somehow a 
means should be found to tap the public purse 
for funds to pay attorneys’ fees for the indi- 
gent poor. This is the first step toward social- 
ized law, and this is the way that socialized 
law came to England. Let the lawyer assume 
the social responsibility of his position, and 
not ask the taxpayer to pay him his fees. 

CARL L, SHIPLEY 
National Press Building 
Washington 4, D. C. 








Books 


Professor Burke Shartel’s series of lectures 
Our Legal System and How It Operates,’ de- 
livered at the University of Michigan in Febru- 
ary, 1948, on the Thomas M. Cooley Lecture- 
ship, have now been published by the University 
of Michigan Law School as a unit in the Michi- 
gan Legal Studies series. 

Until very recently, most law schools had 
no introductory course of any kind, and, in 
Professor Shartel’s words, “the beginning stu- 
dent has been projected into the midst of the 
law as a person might be thrown into the river 
and told to swim.” Blackstone was tradition- 
ally used for the purpose, but today the study 
of Blackstone is chiefly a study of antiquities. 
Within the nast decade various law teachers 
and law schools have addressed themselves to 
this problem, and in these pages from time to 
time some of their efforts have been noted.? 

Professor Shartel opens with a chapter on 
the use of language in law, and then proceeds 
to consideration of standards for acts, individ- 
ual and official, and their effectuation; legisla- 
tion and its interpretation; and a discussion 
of legal policies and the roles of various agen- 
cies in their determination and enforcement. 
The common law is purposely de-emphasized 
from the commanding position it has occupied 
in introductory courses based on the historical 


1. Ann Arbor: University of Michigan Law School, 
1951. Cloth, pp. xxvii and 629. $6.00. 

2. E.g., Fryer and Benson, Cases and Materials on 
Legal System, and Cases and Materials on Legal 


The Literature of Judicial Administration 


approach, and is considered in connection with 
interpretation of legislation and judicial policy- 
making. 

Professor Shartel has attempted and very 
creditably accomplished an unusual feat of 
mental acrobatics in addressing himself simul- 
taneously to two different classes of readers. 
His primary audience is the uninitiated or lay 
reader, but for the benefit of what he calls the 
“initiated reader” he has included a special 
preface and a separate series of specially-iden- 
tified footnotes. The result is a book useful 
not only to beginning law students, but to pre- 
legal college students, to general lay readers, 
and to lawyers and judges, who will be inter- 
ested in a fresh interpretation of what their 
life-work is all about. 

It is suggested that the material may be 
covered in about thirty classroom hours, or, 
with certain omissions, in fifteen. We suggest 
that law schools using such material for be- 
ginning students might consider presenting it 
as the sole item of study for the first week or 
two, rather than extending it throughout the 
first year as a one or two-hour course. 

Another 1951 volume of the same series is 
Administrative Agencies and the Courts? by 
Frank E. Cooper. In contrast with English 
administrative law, as noted in Dean E. Blythe 
Stason’s introduction, American administrative 
law is firmly committed to judicial control, both 


Method, reviewed in 34 J. Am. Jud. Soc. 62, August, 
1950. 

3. Ann Arbor: University of Michigan Law School, 
1951. Cloth, pp. xxv and 470. $5.00. 
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procedurally and in judicial review of adminis- 
trative orders and decisions. In this book, Mr. 
Cooper examines the leading cases under five 
main headings—the place of administrative 
agencies in the judicial system, underlying con- 
stitutional questions, procedure in adjudication 
of cases, rule-making, and judicial review. 

Mention has been made in prior issues of 
the JOURNAL of the Boys’ and Girls’ States con- 
ducted in the capital cities of many states dur- 
ing the summer months to give youngsters an 
understanding of the processes and problems 
of government, and of the opportunities therein 
for instruction on the judicial branch of the 
government. In Nebraska, under the leadership 
of Chief Justice Robert G. Simmons, this has 
been broadened to a county basis, and all over 
that state boys and girls participate in the 
same way in miniature county governments. 
The story is told in a book, County Government 
in Nebraska, by Archia K. Donovan.* Sections 
on jury service, the county judge and the county 
sheriff emphasize again its importance in edu- 
cating youth as to the judicial process. 

The JOURNAL has received Volumes 74 and 
75 of the Notable British Trials Series, The 
Trial of Neville George Clevely Heath, a sexual 
psychopath, and The Trial of Patrick Carraher, 
an example of social degeneracy in the English 
industrial centers, and also Volume VIII of the 
War Crimes Trials series, entitled The “Double 
Tenth” Trial, dealing with Japanese atrocities 
at Singapore. 


ARTICLES 


“Advertising and the Legal Profession,” by 
James B. Reed. Dicta, March, 1951, pp. 101-105. 

“The Bar and Public Relations,” by Elmer 
E. Euwer. Kansas Judicial Council Bulletin, 
July, 1951, pp. 68-70. 

“The Emancipated Judiciary in America: Its 
Colonial and Constitutional History,” by R. 
Carter Pittman. A. B. A. Journal, July, 1951, 


4. Published by the American Legion, Department 
of Nebraska. Cloth, 180 pages. 

5. The Heath book is edited by Macdonald Critch- 
ley, Md., the Carraher book by George Blake, and the 
“Double Tenth” by Colin Sleeman and S. C. Silkin. 
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pp. 485-488, 545-546. August, 1951, pp. 587- 
590, 632-634. 

“Instructionese (Legalistic Lingo of Con- 
trived Confusion),” by Phil H. Cook. Journal 
of the Missouri Bar, August, 1951, pp. 113- 
115. 

“Judges in Politics,” by William Atha Mason. 
Dicta, March, 1951, pp. 85-87. 

“Law and the Balance of Power in the Com- 
munity,” by James Willard Hurst. The Journal 
(Oklahoma Bar Assn.), July 28, 1951, pp. 
1223-1234. 

“The Lawyer Amid Social Changes,” by 
Robert L. Hogg. West Virginia Law Review, 
June, 1951, pp. 281-288. 

“Lawyers and Education—A _ Discursive 
View,” by Paxton Blair. New York State Bar 
Bulletin, July 1951, pp. 283-296. 

“Legal Aid and Lawyer Reference Service 
vs. Socialization,” by H. Eugene Breitenbach. 
Journal of the State Bar of California, May- 
June, 1951, pp. 183-186. 

“Placement in the Legal Profession,” by 
Louis A. Toepfer. A. B. A. Journal, July, 1951, 
pp. 497-500, 555-560. 

“The Practice of Law in Ireland,” by Roger 
P. Green. New Jersey Law Journal, August 9, 
1951, pp. 1, 6 & 8. 

“The Right of Privacy,” by Emilie N. Wand- 
erer. Commercial Law Journal, August, 1951, 
pp. 219-223, 233. 

“Symposium on Legal Aid,” New York State 
Bar Bulletin, July, 1951, pp. 265-282. “A Chal- 
lenge to the Bar,” by Albert Conway, pp. 265- 
273. “A Needed Community Service,” by Fran- 
ces Craighead Dwyer, pp. 274-277. “The New 
Jersey Plan,” by Robert K. Bell, pp. 278-282. 

“That Beleaguered Gentleman: The Trial 
Judge,” by Frank Hollingsworth. Journal of 
the Missouri Bar, June, 1951, pp. 83-84. 


All were published in 1951 by William Hodge and Co., 
Ltd. and are for sale by the British Book Centre, Inc., 
122 E. 55th St. New York 22, N. Y., at $3.50, $3.50 
and $4.25, respectively. 


The bar, if it is to continue to exist, if it would restore itself to the dignity 
and honor which it once possessed, must be bold in defense, and, if need be, 


bold in aggression.—Samuel J. Tilden. 
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New Members of the American Judicature Society 


Arizona 


Tucson 
Morris Kine Upatu. 
Cart WaacG 


California 
Oro’ 


ville 
Wiuttum M. Savace 


Canada 
Vancouver, B. C. 
E_more MEREDITH 


Colorado 


ver 
Rosert SwaNson 
B. O. WHEELER 


Rosert M. McCreary 
Ouray 
Ep JELsMa 


District of Columbia 
Washington 


tt M. HagtMan 


Kansas 
Columbus 
Jor L. HENBEST 


Kentucky 
Louisville 
Water B. SmitH 


Nevada 
Las Vegas 


Mitton W. KEEFER 


Westcore H. CHEsSEBROUGH 


James H. Hicoins, Jr. 
Francis D. McManus 
JouHn O. Pastore 
James L. Tart 
Ranpatt H. Youne 


et 
Samuet H. BRENNER 
South Carolina 
Charlesto 
ArtuHur RITTENBERG 


Moncks Corner 
R. Markiey DENNIS 


Tennessee 
Joun T. Gray, JR. 


Eutyse M. SmitH 
JaMEs M. THARPE 
J. J. VALENTINE 


Danville 


SKELL WEATHERFORD, JR.MILES POINDEXTER, II 


Murfreesboro 
HasKELL BurRLason TALLEY 
Nashville 
C. H. Batey, Jr. 
James E. Burcu 
Cuar_es L. CorNE.Ivs, JR. 
JozE Brown CUMMINGS 


TER 
Sam J. McALLester, Sr. THomas M. Evans 
Nep LENTz 


Joe N. Hun 
E. K. 
W. D. Spears 


Cart A. SwaFrorp 
Jack WILSON 


Cla e 

W. M. Dante, Jr. 
Cleveland 

H. D. 


Columbia 
Lon P. MacFaRLanp 
Dayton 
Harotp S. DuNcAN 
GLENN W. WoopLEE 


a, F. Fow.er 

R. McConNELL 
Memphis 

J. S. ALLEN 

Leo BEARMAN 

Paut M. Bryan 

Cuaries B. Dupiey, JR. 

F. B. Granorttt, JR. 

Wittum W. Goopman 

Anprew 0. Ho_meEs 

SiwNEY LazaRov 


Cuar.tes L. NEELY 
JoHN S. PorTER 


J. OLIN WHITE 
THomas P. Watt, JR. 
Paris 
FisHER NEAL 
CriaupE C. ToLer 
Trenton 
W. Herron 
Union City 
CuHaRk_LEs B. FrIeLps 
Harpy Moore GraHaM 


Waiter W. JoHNSON 
JoHN Barton PHILLIPS 


KELL 
JosEPH B, KENNEDY, JR. 
Tuomas Lisi 
Ivan H. PETERSON 
Wison E. SHoup 
Harry R. THomas 


Stuart CaRTER 
Charlottesville 

Wa. Esxrince DuKE 

Epwarp 0. McCue, Jr. 

WriiuiaM Massie SMITH 

Duane T. SwANson 


L. MatrHews Cuaries K. Wo.itz 


wen Beach 
. WILLIAMS 


Falls Church 
Lytton H. Gipson 


Harry B. F. 
RatpH M. Waseseea, JR. 
Harrisonburg 
Guess S. ALpH1zER, II 
e 


Lunenburg 
We E. oe 


J. ‘Benson’ Hoos 


nee Perrow, JR. 
Marion 
Lewis Preston CoLLins 


Martinsville 


Hannipat N, Joyce 


Middlebu 
Wiuiiam T. Grasty 
Newport News 
FRANKLIN O. BLECHMAN 
Norfolk 
Epwarp R. Barrp, JR. 


Vernon D. Hitcurnes, JR. 


Epwin C. LAM 

S. NusBauM 

THomas H. WiLLcox 
Norton 

Henry C. BoLiine 
Orange 

Anynees BaRcLay 
TALIAFERRO 
Palmyra 

GEORGE » SmirnH, Jr. 
Petersbu 

ALEXANDER HAMILTON, 
Portsmouth 

Tom E. Gi.mMan 
Richmond 

J. Linpsay ALMonp, JR. 

A. J. Brent 

Joun B. BrowpER 


JR. 


Rosert G. ButcHER 

R. Harvey CuHaprew., Jr. 
J. Catvitr CLaRKE, Jr. 
JouN S. te —~—/ Ill 
Grorce D. Gipson 
Patrick A. GIBson 
JosepH F, Haiti 

Jack N. HErop 

ALrrep J. Kinsu 

JoHN Winco KNOWLEs 


E.izaBEtH N. ToMPKINS 

— J. Wicker, Jr. 
Ernest W. WILLIAMS 
Roanoke 

Martin P. Burks 

W. W. Coxe 

E. Grirrita Dopson, Jr. 

JoHN P, FisHwick 

Frep B. GENTRY 

Sruart T. SAUNDERS 

OLD SCHLOSSBERG 

Salem 

Rosert S. Kime 
South Boston 

James S. Eastey 
Staunton 

Grorce M. CocHRran 

F.Loripus S. Crospy 

Wayt B. TimBer.ake, Jr. 
Suffolk 

MarsHa_t ANDREWS 
Tazewell 

Cares P. GILLESPIE 

A.sert G. PEERY 
Virginia Beach 

P. W. Ackiss 

ArtHur J. WINDER 
West Point 

JoHN Paut Causey 
Winchester 

Harry K. BENHAM 
Wise 

H. J. Kiser 

Wytheville 

ILLIAM ARTHUR 


Washington 
Spokane 
J. KenNarp CHEADLE 








These, then, are those faults which expose a man to the danger of smiting 
contrary to the law: a Judge must be clear from the spirit of party, independent 
of all favour, well inclined to the popular institutions of his country; firm in 
applying the rule, merciful in making the exception; patient, guarded in his 
speech, gentle, and courteous to all. Add his learning, his labour, his experience, 
his probity, his practised and acute faculties, and this man is the light of the 
world, who adorns human life, and gives security to that life which he adorns.— 
Sydney Smith. 











